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Proceedings of the Australasian Congress 
on Accounting 


The Australasian Congress on Accounting, held in Melbourne 
in March, 1936, was so notable a success, and the papers and dis- 
cussions thereon aroused so much interest amongst those who were 
fortunate enough to be able to attend that the publication of the 
Proceedings of the Congress has been keenly awaited. 

The Proceedings have now made their appearance in an attrac- 
tive volume, containing the full text of the eight papers presented, 
verbatim reports of the discussion on each paper, a summary of 
the various functions held during the Congress, and reports of 
the speeches at the Members’ Luncheon and the Banquet. 

The titles of the papers themselves are significant of the wide 
range of matter which nowadays come directly within the purview 
of the accountant. They suggest also that accountants in Australia 
are fully conscious of the possibilities of research in accountancy 
and of the potentialities of accounting thought and technique as 
applied to the problems of both public and private business. 

The papers, in the order in which they were presented, were: 


Public Finance and the Form and Presentation of Public 
Accounts. 

The Rights of Preference Shareholders. 

The Auditor’s Report. 

Accounting Terminology. 

Cost Accounting. 

Budgetary Control. 

The History of the Accounting Profession and the Position 
of the Accountant in Commerce. 

The Resumption of Privately Owned Public Utilities. 


The Proceedings thus comprise a happy blending of theory and 
practice, and the volume undoubtedly constitutes an important 
addition to the small but growing volume of Australian accountancy 
literature. 

In a Foreword, the President of the Congress, Sir George 
Mason Allard, expresses the view that the anticipations of those 
responsible for the organisation of the Congress, namely, the 
establishment of a closer bond of fellowship between accountants 
in different parts of the Commonwealth and New Zealand, and 
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a better appreciation of the services of accountants to the busi- 
ness community and of the ideals of the profession, were fully 
realised, and he commends the volume to the business community 
in general and to accountants in particular. 

The Organising Committee has wisely decided that, in order 
to ensure as large a circulation as possible amongst members of 
the various Institutes and thus in some measure to extend amongst 
those who were unable to be present the benefits of the work 
done, the Proceedings shall be sold at the low price of 5/- a copy. 
This has been made possible by the allocation for publication pur- 
poses of portion of the funds subscribed by the three sponsoring 
bodies for the purposes of the Congress. We have no doubt that 
the volume will have a ready sale amongst the many thousands of 
accountants in Australia and New Zealand. We are confident also 
that few, if any, of those accountants will fail to gain much valu- 
able information and stimulating thought from its pages. 

We should like to think that this permanent record of the 
work of the Congress might become the genesis of further investi- 
gation and research into some or all of the subjects dealt with. 
Many valuable points were discussed by the commentators on each 
paper but time limitations, in most instances, precluded anything 
like a complete examination of the papers. We shall be glad to 
make our columns available for a continuance of those discussions, 
and in that way, perhaps it is not too much to hope that the benefits 
of the Congress may be made continuous, cumulative and far- 
reaching. 


An Important Merger of Accountancy Bodies 


For some time, negotiations have been proceeding in the United 
States of America for a merger of the two important national 
organisations of accountants in that country—the American Insti- 
tute of Accountants and the American Society of Certified Public 
Accountants—into one body. 

The November, 1936, Bulletin of the American Institute of 
Accountants, and the October, 1936, issue of The Certified Public 
Accountant, announce that the merger has been approved by the 
Society and that a ballot taken by the Institute on the question 
of necessary amendments to the by-laws of that body has proceeded 
so far that an affirmative vote is assured. The merger was there- 
fore all but complete when the Bulletin went to press. 

The American Institute of Accountants, which has a member- 
ship roil of some 2,400, is a national organisation, formed in 1916 
to succeed The American Association of Public Accountants. 
That Association was formed in 1887, when it received a charter 
from the State of New York, and until its re-organisation as the 
American Institute in 1916, it continued “more in name than in 
reality a national association, domiciled in New York, as its 
charter required, and governed by New York accountants.” 
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In 1896, as a result of the efforts of The American Association 
of Public Accountants, supported by an older body (the Institute 
of Accounts) and by a considerable number of professional account- 
ants unaffiliated with either body, a law was passed by the New 
York State legislature prohibiting persons who were not certified 
by the New York University from styling themselves “Certified 
Public Accountants.” Rules were made for the examination of 
persons applying for certificates, and examiners were appointed. 
By what is known as the “waiver clause,” however, power was 
given to the Regents of the University of the State of New York 
to waive the examination of any accountant who should have 
been practising in the State on his own account for more than 
one year before the passage of the Act. In the exercise of this 
discretion, the Regents published a rule providing that exemption 
from examination should be granted only to candidates who could 
prove that they had been in reputable practice as public account- 
ants since January 1, 1890. 

Similar legislation soon followed in other States, with certain 
differences from State to State in regard to the “waiver clause.” 
Generally speaking, these State laws do not restrict the practice 
of public accounting: but they reserve the right to use the designa- 
tion “Certified Public Accountant” to those who have satisfied the 
requirements of the Acts. 

Immediately after the issue of the first C.P.A. certificates, State 
organisations of Certified Public Accountants were formed, the 
earliest being the New York State Society of Certified Public 
Accountants, formed in 1897. 

In 1921 the State Societies were federated under the name of 
the American Society of Certified Public Accountants, and that 
body has now rather more than 2,000 members. 

For many years proposals for amalgamation of the two national 
organisations have been made, and in 1924 committees of the two 
bodies were appointed to discuss the possibility of unification. It 
was then decided that amalgamation was impracticable, but co- 
operation in some activities was desirable and possible. Between 
1925 and 1932 no formal proposals were made, but there were 
many expressions of a desire to bring about unity. 

In December, 1932, the movement which has now been brought 
to fruition was commenced, and discussions and negotiations have 
been proceeding almost continuously since that date. 

The Society is to continue its existence; membership is to be 
confined to certified public accountants who hold valid certificates 
as such granted by the States, and all present and future members 
of the American Institute of Accountants who are certified public 
accountants shall, without formal admission, be members of the 
Society during the period of their membership of the Institute. 

The affairs of the Society are to be managed by a board of 
trustees, and the board is to consist of the members of the 
executive committee of the Institute. 
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The Institute by-laws are being amended to provide for admis- 
sion to the Institute of members of the Society in good standing as 
at August 31, 1936, and it is proposed to change the name of 
the Institute to American Institute of Certified Public Account- 
ants. In effect, the Institute will thus become the operative body, 
the membership of the two organisations will be merged, and 
after the merger none but certified public accountants will be 
admitted to membership in the consolidated organisation. An 
advisory council, composed of the presidents of the various 
State societies, is to be appointed. 

Leaders of the profession in America express unbounded confi- 
dence in the benefits which are likely to result from the merger. 
In the last Report by the President of the Institute, Colonel R. H. 
Montgomery, stress was laid on the need for unity in the profes- 
sion, so that a representative institution may speak for all and 
the opinions of accountants thus be made to carry more weight 
in the community than the utterances of individuals, however 
conspicuous. He emphasised also the fact that accountants and 
the accountancy profession exist as a means of public service, 
and that leadership in the public interest should be the objective 
of any organisation of accountants. In particular, he specified, as 
objectives of the organised profession, the protection of the public 
through requirement of adequate education and high ethical stan- 
dards for admission to the profession and through driving the 
unscrupulous and the unfit out of the profession. 

Accountants in Australia will extend their congratulations to 
their brethren in America on the successful outcome of a long- 
continued movement for strengthening professional organisation 
in that country and their good wishes for the new body in its 
attempts to carry into practical effect such high ideals as those 
of the Institute’s President. 





Readers’ Questions and Replies 


Trust Estatg : SALE OF FLocK : APPORTIONMENT OF PROCEEDS : 
LIABILITY TO INCOME TAX 


A Melbourne correspondent, writing under the pen-name 
“Shorn,” has submitted the following inquiry : 


“May I submit a problem which has arisen in connection with 
the handling of a trust estate, and about which I have received 
varied opinions. 

“Testator, a pastoralist, died in 1934, giving his trustees power 
to carry on, or to realise. The widow is entitled to an annuity for 
life, with remainder to children. The estate has been carried on 
for two years, during which time all profits on sale of wool, sheep 
and lambs has provided the source out of which the annuity has 
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been paid. The trustees recently decided to realise the estate, and 
the entire flock, which was greater in number than at date of death, 
has been sold at an average price per head in excess of the probate 
value. 

“Question “a”.—What is the usual method of apportioning the 
proceeds between “corpus” and “income”? 

“Question “b”.—After apportionment, can the surplus on sale of 
the “corpus” flock be treated as an accretion of capital, and be 
exempt from income tax, or must the entire profit be shown in 
the return? 

“T would appreciate the foregoing being mentioned in the pages 
of your journal. 

“Yours faithfully, 
“ *SHORN’.” 
Answer: 

A Victorian authority on the administration of such estates has 
furnished us with the following opinion on the points raised by our 
correspondent : 

For the purposes of the questions under consideration it is 
assumed that the stock comprised sheep only, and that testator 
made no provisions in his will for any apportionment of the 
proceeds as between corpus and income, neither did he restrict 
the application of the income. 

Question (a) presents no difficulties other than the correct 
method of allocating the proceeds of the flock at date of realisation. 

It has been, and still is, my practice to allocate the proceeds in 
the following manner : 

The full proceeds of the number of sheep equal to the number at 
date of death is credited to corpus and the proceeds of surplus 
numbers is credited to income. It will be noted that the principal 
consideration is the number, and the fact that a greater price has 
been received for that number than probate values will not affect 
income as to the number on hand, corpus reaping the benefit. 


Example 
20,000 sheep at date of death, valued for probate at 
at £1/10/- a head... .. .. £30,000 
30,000 sheep at date of realisation at £2/10/- a 
oe , £75,000 
The amount credited to ‘corpus will be 
20,000 sheep at £2/10/- a head .. .. .. .. .. £50,000 
and to income 
10,000 sheep at £2/10/- a head .. .. £25,000 


This answers the question on broad lines, ‘and it is assumed 
that no adjustment as to value of wool on sheeps’ backs and at 
realisation is effected. Directions in the will are sometimes con- 
cerned with these points. 

This solution has been submitted to one of our leading counsel, 
who was at one time a practising accountant, and the practice 
recommended has his approval. 
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Question (b).—The answer to this question is governed by 
S. 36, s.s. 1 and 3 of the Federal Income Tax Assessment Act, 
1936, and S. 26, s.s. 1 and 2 of the Victorian Income Tax Assess- 
ment Act, 1936, which read as follow: 


“Subject to this Section, where the whole or any part of the 
assets of a business carried on by a taxpayer is disposed of by 
sale or otherwise, howsoever, whether for the purpose of 
putting an end to the business or any part thereof, or not, and 
the assets disposed of include any property being trading 
stock, standing or growing crops, or crop-stools, the value of 
that property shall be included in his assessable income, and 
any person acquiring that property shall be deemed to have 
purchased it at the amount of that value.” 

Value is fixed in terms of the said Acts. 

So that life tenants should not be penalised, however, the correct 
method is to show the income in the distribution in the proportions 
in which those entitled to it share, and the “Capital Profit” as 
capitalised income, the trustees being assessed for tax thereon. 


Example 


At the date of the last income tax return there were sheep on 
hand: 


Dee Ot 1 OOO 6k ks és ae ke ese vce BP 
At date of sale there were: 

FE ee ee rr Terry 
Corpus account is credited with 

ee Se OE on «0c ce tw -40. 6k 00. 00 60 ee 
Income account is credited with 

10,000 at £2a head ....... £20,000 


The capital profit is £20,000, ond the 1 tax on this: amount will 
be assessed against the trustee as capitalised income. The life 
tenants will be assessed on their proportion of the £20,000 credited 
to income. 





Bankruptcy 
TRUSTEE CARRYING ON DEBTOR’S BUSINESS 


The omission of a line of type from the article under the above 
heading which appeared in our December issue completely changed 
the intended meaning of a sentence: 

On page 418, the following sentence appeared : 

“The effect of the decision is that the Trustee is entitled, 
to the extent of the assets available, to discharge in full the 
liabilities to creditors proving in the estate.” 

This sentence should have read: 

“The effect of the decision is that the Trustee is entitled, 
to the extent of the assets available, to discharge in full the 
liabilities which he has personally incurred before considering 
any payment to creditors proving in the Estate.” 
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Company Law and Secretarial Practice Section 
Edited by J. S. McINNEs, F.I.C.A. 


PROPRIETARY COMPANIES UNDER THE 
NEW SOUTH WALES ACT OF 1936 


In view of the advantages and privileges conferred on proprietary 
companies by the new Act, the question of the conversion of exist- 
ing companies into proprietary companies will require serious 
consideration. The popularity of the private company in England 
is remarkable, nearly 90 per cent. of all the existing companies 
being private companies. In the calendar year 1933, 11,384 new 
companies were registered, and 11,054—over 97 per cent.—of 
these were registered as private companies. 

Apart from the express provisions in the Act, a proprietary 
company does not differ from a public company; unless expressly 
exempted, or the statutory provisions are expressly stated to apply 
to other classes of companies only, a proprietary company is 
governed by and must comply with all the requirements of the 
Companies Act. A proprietary company is, of course, a distinct 
legal entity just as much as any other company, or as the Privy 
Council put it in Ditcham v. Miller, (1931) 100 L.J. (P.C.) 177, 
a proprietary company is none the less a corporation distinct from 
its members because it is a proprietary company. 

At the end of this article we set out the advantages and privi- 
leges of a proprietary company, as well as the restrictions on such 
companies, but the main pfovisions of the Act relating to such 
companies are set out in Division 4 of Part III of the Act, which 
bears the sub-heading “Proprietary Companies,” and contains only 
four sections (Ss. 37-40). 

The Act divides all limited companies governed by it into two 
classes : 


(1) Proprietary companies, as defined by S. 37, and 

(2) public companies. A public company is defined by S. 6 
(1), the interpretation section, as “a limited company 
other than a proprietary company.” 


This definition of a public company does not appear in the English 
(or Queensland) Act, but there is much to be said in its favour, 
for it enables the phrase “public company” to be used with a 
definite statutory meaning. Prior to the commencement of the 
1936 Act the terms “public company” and “private (or proprietary ) 
company,” though in every-day use, had no precise legal signifi- 
cance. 

By S. 37 (1) a proprietary company means any company limited 
by shares (not being a no-liability company) which: 
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(a) by its memorandum or articles— 
(i) restricts the right to transfer its shares; and 
(ii) limits the number of its members (exclusive of 
persons who are in the employment of the company, 
and of persons who having been formerly in the 
employment of the company, were while in that 
employment and have continued after the deter- 
mination of that employment to be members of the 
the company) to fifty; and 
(iii) prohibits any invitation to the public to subscribe for 
any shares or debentures of the company, or to 
deposit money with the company for fixed periods 
or payable at call, whether bearing or not bearing 
interest; and : 
(b) has received a certificate of incorporation in which the 
Registrar-General certifies that the company is a pro- 
prietary company. 

By S. 37 (2) the word “Proprietary” or the abbreviation thereof 
“Pty.” shall form part of the name of a proprietary company, and 
shall be inserted immediately before the word “Limited.” 

In England any company having a share capital may be a private 
company, but S. 37 (1) of the New South Wales Act clearly limits 
proprietary companies to “any company limited by shares”; an 
unlimited company or a company not having a share capital cannot 
be a proprietary company. 

(From the wording of S. 37 (1), “any company limited by 
shares not being a no-liability company,” it might be inferred that 
a no-liability company is a company limited by shares. But this 
does not appear to be so, for by S. 6 (1) “company limited by 
shares” means a company formed on the principle of having the 
liability of its members limited by the memorandum to the amount 
unpaid on their shares. By S. 44 (1) (b) the memorandum of a 
no-liability company shall, instead of containing a statement that 
the liability of the members is limited, contain a statement that 
the members incur no liability.) 


Restrictions on the Transfer of Shares—The Act does not 
specify the extent of the restriction required. Despite the existence 
of this requirement in England since the 1907 Act, there have been 
no decisions of the Courts on this point in relation to private or 
proprietary companies. Leading authorities have long expressed 
the opinion that it is merely necessary to have some restriction, 
however slight, on the transfer of shares. Obviously some restric- 
tion is necessary to enable directors of a company to keep within 
the limit of 50 (or 100) members, for if transfers were not 
restricted, it could happen that a member with 1,000 shares could 
transfer the same in small parcels to a number of transferees, 
exceeding 50 (or 100) in number, and thus prevent the company 
continuing to be a proprietary (or private) company—hence the 
necessity for some restriction. “Probably the restriction must be 
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sufficient to enable the directors to keep the number of share- 
holders within the permissible limit” (Halsbury’s Laws, 2nd Ed., 
vol. 5, p. 133). 

But whilst the slightest restriction is all that is necessary, it is 
generally considered that the restriction, or some restriction, must 
apply to all the shares of the company, and not merely to some 
shares or some class or classes of shares. In England the Registrar 
insists on some restriction being applied to all the shares in the 
company. Clause 19 in Table A of the 1936 Act is not sufficient 
for a proprietary company, for it provides that “The directors 
may decline to register any transfer of shares, not being fully paid 
shares, to a person of whom they do not approve, and may also 
decline to register any transfer of shares on which the company 
has a lien,” for this clause limits the right to refuse to register a 
transfer to two classes of shares only, (1) shares not fully paid up, 
and (2) shares on which the company has a lien; there is no 
restriction on the transfer of other shares, and therefore such an 
article does not comply with the requirements of S. 37 (1) (a) (i). 

The clause most commonly used by private companies is that 
“The directors may refuse to register any transfer of shares,” but 
Palmer’s well-known precedent “The directors may in their abso- 
lute and uncontrolled discretion refuse to register any proposed 
transfer of shares” (14th Ed., vol. 1, p. 859) is also much favoured 
for its definiteness. 

Where Table A is adopted, it is usual to insert one of the last 
two clauses, with the addition of the following words, “and clause 
19 of Table A shall be modified accordingly.” 


Limitation of Number of Members to Fifty (or One Hundred). 
—The second important requirement in the memorandum or 
articles limits the number of members, other than employees or 
ex-employees, to fifty (or, in the case of an existing company, i.e., 
“a company formed and registered under or subject to the Com- 
panies Act, 1899, or a company deemed to be registered under that 
Act,” S. 6 (1), to one hundred members). It is a sufficient com- 
pliance with the sub-section if the wording of that sub-section is 
followed, thus: “The number of members of the company (exclu- 
sive of persons who are in the employment of the company, and of 
persons who having been formerly in the employment of the com- 
pany, were while in that employment and have continued after the 
determination of that employment to be members of the company) 
shall be limited to fifty” (or one hundred, as the case may be). 
By S. 38, “where two or more persons hold one or more shares in 
a proprietary company jointly they shall for the purposes of S. 37 
be treated as a single member.” 

Palmer’s precedent closely follows the sub-section, and reads 
thus: 
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“The company is to be a private company, and accordingly 


“(a) The number of members for the time being of the 
company (exclusive of persons who are in the employ- 
ment of the company, and of persons who having been 
formerly in the employment of the company, were, 
while in such employment, and have continued after 
such employment to be, members of the company) is 
not to exceed fifty, but where two or more persons 
hold one or more shares in the company jointly, they 
shall, for the purposes of this paragraph, be treated 
as a single member.” (14th Ed., vol. 1, pp. 857-8.) 


In Queensland the words “(not including persons, etc.)” are 
more extensively used than the words “(exclusive of persons, 
etc.).” It is interesting to note that in the English and Queens- 
land Acts the words in the statute are “(not including persons, 
etc.),” whereas the words in the New South Wales statute are 
“(exclusive of persons, etc.).” 


Prohibition of Invitation to the Public to Subscribe for Shares 
or Debentures.—The third important requirement is complied with 
by a provision in the memorandum or articles reading as follows: 


“Any invitation to the public to subscribe for any shares or 
debentures (or debenture stock) of the company, or to deposit 
money with the company for fixed periods or payable at call, 
whether bearing or not bearing interest, is hereby prohibited.” 


The words “or debenture stock” are necessary unless the articles 
of the company, like clause 1 of Table A, adopt the definitions in 
the Companies Act of 1936, in S. 6 (1) of which “Debenture”’ is 
defined as including “debenture stock.” (It is the practice in 
England and Queensland to use the phrase “debentures or deben- 
ture stock.” This raises the extremely interesting point—not 
referred to in leading English text books—whether, in view of the 
provision in S. 37 (1) (a) (iii) that a proprietary company by its 
memorandum or articles must prohibit any invitation to the public 
to subscribe for any “debentures” of the company, the whole of 
the definition, of “debenture” in S. 6 (1) should not be inserted, 
thus: “Debentures, debenture stock, bonds and any other securities 
of the company whether constituting a charge on the assets of 
the company or not.” ) 

The fourth (and last) important requirement of a proprietary 
company is that the word “Proprietary,” or the abbreviation 
“Pty.,” shall form part of its name and be inserted immediately 
before the word “Limited,” S. 37 (2)—in other words, the last 
two words of the name of every proprietary company must be 
“Proprietary Limited” or “Pty. Limited.” “John Smith Pro- 
prietary Company Limited” would not be a compliance with the 
requirement of S. 37 (2). 
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Conversion of Existing Companies into Proprietary Companies. 
—By S. 6 (1) “Existing Company” is defined as “a company 
formed and registered under or subject to the Companies Act, 
1899, or a company deemed to be registered under that Act.” 

Under S. 37 existing companies are divided into two classes: 

(1) Companies which already have the word “Proprietary” 
(or any abbreviation thereof) as part of their name; and 

(2) companies which do not have the word “Proprietary” 
in their name. 

If a company within the first of these two classes desires to 
become a proprietary company, it must, unless its memorandum or 
articles conform to the provisions of paragraph (a) of S. 37 (1), 
by special resolution, passed within six months of the commence- 
ment of the Act, i.e., not later than June 30, 1937, alter its memo- 
randum or articles so as to conform to the requirements of S. 37 
(1) (a). 

If the requisite alteration has to be made in the memorandum of 
association, then the alteration pursuant to S. 37 (other than a 
change in the name of the company) will not be effective until 
it has been confirmed by the Supreme Court in its equitable juris- 
diction and an office copy of the order filed with the Registrar- 
General (S. 37 (7) ). 

Upon the application of the company and upon the filing of the 
office copy of the order confirming any alteration of the memoran- 
dum, or the filing of a printed copy of the resolution, as the case 
may be, together with a statutory declaration by a director or 
manager of the company that the memorandum or articles of the 
company so restrict, limit and prohibit as required by S. 37 (1) (a), 
the Registrar-General may issue a certificate of incorporation 
altered so as to certify that the company is a proprietary company 
(S. 37 (4) ). 

If the membership of such a company exceeds 50, but does not 
exceed 100, the approval of the Governor to the conversion must 
be obtained. 

Should a company in the first of the classes mentioned desire 
to remain a public company, it must, by special resolution passed 
within the same period of six months, change its name by omitting 
the word “Proprietary” (or any abbreviation thereof). By S. 35, 
the change of name of a company requires the approval of the 
Governor, but S. 40 (4) provides that the approval of the Governor 
shall not be required to a change of name pursuant to any provision 
in Division 4 (i.e., the Division relating to Proprietary Com- 
panies); the sanction of the Registrar-General to the change of 
name is all that is required, for S. 37 (6) (b) expressly provides 
that an existing company in the circumstances set out shall “with 
the sanction of the Registrar-General change its name, omitting the 
word ‘Proprietary’ or any abbreviation thereof.” 

There must be very few companies to which these provisions 
are applicable. 
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The second division of existing companies, i.e., companies whose 
names do not include the word “Proprietary” or any abbreviation 
thereof, and whose desire to become proprietary companies, may be 
converted at any time (subject to the exception referred to later) 
into proprietary companies, provided their memorandum or articles 
comply with the requirements of S. 37 (1) (a). 

To enable such an existing company to be converted into a 
proprietary company it will therefore be necessary 

(a) to pass a special resolution changing its name by the 
insertion of the word “Proprietary” (or the abbreviation 
“Pty.”) immediately before the word “Limited,” and 

(b) to pass a special resolution altering its memorandum or 
articles so as (a) to restrict the right to transfer its shares 
as set out above, (b) to limit the number of its members 
in the manner set out above, and (c) to prohibit any 
invitation to the public to subscribe for its shares, etc., 
as set out above, in accordance with the provisions of 
Section 37 (1) (a). 

If any of the restrictions, limitations and prohibitions set out in 
S. 37 (1) (a) are to be inserted in the memorandum, it will be 
necessary to have the alteration or addition to the memorandum 
confirmed by the Court, but if only inserted in the articles it will 
not be necessary to make an application to the Court for its 
approval, for an alteration to the articles of a company does not 
require the approval of the Court. 

In the case of the change of name, if the change is only the 
insertion of the word “Proprietary” (or “Pty.”) it will not be 
necessary to obtain the approval of the Governor. 

On these resolutions being passed the company will apply to 
the Registrar-General to register the company as a Proprietary 
Company. When the memorandum has been altered an office copy 
of the order of the Court confirming the alteration must be filed. 
In any other case on the filing of a printed copy of the special 
resolution thereon, together with a statutory declaration by a 
director or manager of the company that the memorandum or 
articles of the company restrict, limit and prohibit as in S. 37 (1) 
(a), the Registrar-General may issue a certificate of incorporation 
altered so as to certify that the company is a proprietary company 
(S. 37 (4) ). 

It should be noted that if the membership of an existing company 
exceeds fifty (but does not exceed 100) it must first obtain the 
approval of the Governor to its conversion into a proprietary com- 
pany, and the application to register as a proprietary company 
must be made within twelve months of the commencement of the 
Act (i.e., not later than December 31, 1937), and it must also 
comply with all the other requirements of any other existing com- 
pany being converted into a proprietary company. In other words, 
if a company has more than fifty but not more than one hundred 
members (exclusive of present and former employee members) it 
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must make application to register as a proprietary company during 
the year 1937, otherwise it will be too late for it to register as a 
proprietary company, though, of course, if it reduces the number of 
its members to 50 (plus employees and ex-employees) it may be 
converted into a proprietary company at any time. 

As a company is not a proprietary company until the Registrar- 
General has issued a certificate of incorporation stating that it is 
a proprietary company (S. 37 (1) (b)), it follows that it is a public 
company until that date and must comply with all the requirements 
of the Act relating to public companies. Where an existing com- 
pany is to be converted into a proprietary company the advisability 
of postponing the holding of its annual meeting of members until it 
has been converted into a proprietary company is obvious. 


Copies of Memorandum and Articles Issued after Alteration.— 
By S. 40 (1), where any alteration has been made under S. 37 in 
the memorandum or articles of a company, every copy of the 
memorandum or articles issued after the date of the alteration must 
be in accordance with the alteration. It is a sufficient compliance 
with this requirement with respect to the articles if a printed copy 
of the special resolution making the alteration is annexed to the 
copy of the articles and the particular articles affected indicated in 
ink. Penalty for breach of this provision, £20 (S. 40 (5) ). 

(See also S. 26 which levies a penalty of “One pound for each 
copy so issued” for default of the general provision in that section 
dealing with the issue of copies of the memorandum or articles 
after any alteration therein. ) 


Provisions in Memorandum or Articles —It will be interesting 
to see which practice will prevail in regard to the insertion of the 
statutory requirements—in (1) the memorandum, or (2) the 
articles of association. The New South Wales Act, following the 
South Australian and Tasmanian Acts, permits the statutory pro- 
visions to be inserted in either. The English and Queensland Acts 
require the statutory provisions to be in the articles only. 

In the case of the conversion of an existing company into a 
private company it should be noted that the insertion of the require- 
ments of S. 37 (1) (a) in the memorandum would be an altera- 
tion of the memorandum of association, and by S. 37 (7) such an 
alteration of the memorandum shall not be effective until confirmed 
by the Court. The only advantage in inserting the necessary 
provisions in the memorandum is the difficulty that might be 
involved in obtaining the sanction of the Court to the conversion of 
the company into a public company. But from the point of view 
of convenience, speed and cheapness, the position appears to be 
wholly in favour of the necessary provisions being inserted in the 
articles. This is the practice (and, of course, the statute law) in 
England, where the system has worked very satisfactorily. 
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ADVANTAGES AND PRIVILEGES OF A PROPRIETARY COMPANY 


The advantages and privileges of a proprietary company are as 
follow : 

A proprietary company may be formed by a minimum of two 
persons subscribing the memorandum of association, instead of the 
minimum of seven necessary to form any other company (S. 9 
(1) ). The minimum number of members of a proprietary com- 
pany is two (against the minimum of seven in the case of any 
other company). By S. 347, if the number of members of a 
proprietary company is reduced below two (or in the case of any 
other company below seven), and it carries on business for more 
than six months while the number is so reduced, every person who 
is a member of the company during the time that it so carries on 
business after those six months, and is cognisant of the fact that 
it is so carrying on business with less than two (seven in the case 
of any other company) is severally liable for the payment of the 
whole debts of the company contracted during that time, and may 
be severally sued therefor. And the power of the Court to make 
a winding up order when the number of members is below the 
minimum, only applies to a proprietary company when it has less 
than two members (instead of less than seven members, in the case 
of any other company) (S. 208 (1) (d) ). 

A proprietary company may commence business without any 
restriction and does not require a certificate entitling it to do so, for 
a proprietary company is not subject to the restrictions on the 
commencement of business or the exercise of borrowing powers 
imposed by S. 77. A proprietary company may, therefore, com- 
mence business, allot shares, and exercise borrowing powers and 
all the other functions of an incorporated company immediately 
after its incorporation, without having to obtain a certificate entit- 
ling it to do so. (Special attention should be directed to the fact 
that the provision in S. 77 (4) that any contract made by a 
company before the date at which it is entitled to commence busi- 
ness shall be provisional only, and shall not be binding on the 
company until that date, and on that date it shall become binding, 
does not apply to a proprietary company.) 

The restrietions in S. 121 on the appointment of a director 
do not apply to a proprietary company (and a person may be 
appointed a director by the articles of a proprietary company, with- 
out first signing or delivering to the Registrar-General a consent to 
act, or signing the memorandum for his qualification shares, or 
filing with the Registrar-General a contract to take from the 
company and pay for his qualification shares, etc., and no list of 
persons who have consented to be directors has to be delivered 
to the Registrar-General with the application for registration of a 
proprietary company) (S. 121 (4) ). 

A proprietary company may allot shares, however small the 
number applied for may be, for the provisions of S. 142 as to mini- 
mum subscription only apply to share capital of a company offered 
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to the public for subscription, and as the memorandum or articles 
of a proprietary company must prohibit any invitation to the public 
to subscribe for any of its shares, it follows that the minimum sub- 
scription provisions do not apply to proprietary companies. 

A proprietary company has not to deliver to the Registrar- 
General for registration the “statement in lieu of a prospectus” 
required by S. 143 (S. 143 (2) ). 

A proprietary company is not required to hold the statutory 
meeting, and consequently is not required to prepare the statutory 
report or file a copy of such report with the Registrar-General or 
forward a copy thereof to every member of the company, for 
S. 93 (10) provides that the provisions of S. 93 dealing with the 
statutory meeting and the statutory report shall not apply to a 
proprietary company. (The provision in S. 139, that a company 
limited by shares or a company limited by guarantee and having 
a share capital shall not previously to the statutory meeting vary 
the terms of a contract referred to in the prospectus, or statement 
in lieu of prospectus, except subject to the approval of the statutory 
meeting, does not apply to a proprietary company (S. 139 (2) ). 

Every proprietary company registered after January 1, 1937 
(i.e., under the new Act) must have at least two directors, instead 
of the minimum of three required for a public company (S. 120). 
In the case of a company registered before January 1, 1937, it is 
not necessary to have any directors, or the articles may empower 
a single director to act. 

In the case of a proprietary company a partner or an employee 
or the employer of a director or officer of the company may be an 
auditor of the company (but not so in the case of a public 
company) (S. 114 (1) (b). 

A proprietary company need not send a copy of every balance 
sheet and the statutory annexures and attachments thereto, to 
all persons entitled to receive notices of general meetings (S. 111 
(1) ), but it is bound to furnish any member and any holder of 
debentures, within seven days after request, with a copy of the 
balance sheet, etc., on payment of a charge not exceeding 6d. for 
every 100 words (S. 111 (4) ). 

A proprietary company is not required to include in its annual 
return (a copy of which is filed with the Registrar-General) a copy 
of its last audited balance sheet, auditors’ report, and other docu- 
ments mentioned in S. 90 (3), which are required of public 
companies. 

The restrictions in S. 131 on the assignment of office by a 
director do not apply to a proprietary company. 

When the articles of a proprietary company do not otherwise 
provide, the quorum of a meeting is two members personally 
present (against three in the case of any other company) (S. 95 


(1) (d) ). 
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RESTRICTIONS ON PROPRIETARY COMPANIES 


A proprietary company cannot invite the public to subscribe 
for any of its shares or debentures or to deposit money with the 
company for fixed periods or payable at call, whether bearing or 
not bearing interest (S. 37 (1) (a) (iii) ). 

A proprietary company must, by its memorandum or articles, 
restrict the right to transfer its shares (S. 37 (1) (a) (i) ). 

The name of a proprietary company must contain the word 
“Proprietary,” or the abbreviation “Pty,” to be inserted immedi- 
ately before the word Limited (S. 37 (2) ). 

A proprietary company by its articles, S. 37 (1) (a) (ii), and by 
its practice, S. 40 (2), must limit the number of its members, not 
including employees and ex-employees, to 50 (or 100, in the case 
of an existing company) (S. 37 (3) (b) proviso (a) ). 

With its annual return a proprietary company has to file with 
the Registrar a certificate signed by a director or the secretary, 
that the company has not, since the date of the last return, or, in 
the case of a first return, since the date of incorporation, or since 
the date of its conversion into a proprietary company, issued any 
invitation to the public to subscribe for any shares or debentures 
of the company or to deposit money with the company, and where 
the annual return discloses the fact that the number of members 
exceeds 50 (or 100, in the appropriate case) also a certificate so 
signed that the excess consists wholly of employees or ex- 
employees, who under S. 37 (1) (a) (ii) are not to be included in 
reckoning the number of 50 (or 100) (S. 91). This certificate 
is for the purpose of enabling the Registrar-General to satisfy him- 
self that the company is still a proprietary company. 

The articles of a proprietary company must not contain power 
to issue share warrants to bearer. The Registrar of Companies 
in England takes the view that their issue is inconsistent with the 
status of a proprietary company, since the transfer of the shares 
specified in a warrant cannot be restricted. This point can only be 
of interest to existing companies, for by S. 80 share warrants 
cannot be issued by any company after the commencement of the 
new Act. 





PERSONAL LIABILITY OF DIRECTORS ON CON- 
TRACTS NOT IN NAME OF COMPANY 
A typographical error occurred in the article on the above 
subject, which appeared in the November issue of the journal. 
On page 314, at line 25, the following sentence appeared : 
“Under the 1929 Act the provisions of the Section applied 
to limited companies only.” 
The sentence, as written by Mr. McInnes and as it should have 
read, was: 
“Until the 1929 Act the provisions of the Section applied to 
limited companies only.” 
—(Ed., A.A.) 
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THE MINIMUM SUBSCRIPTION 


In the article on “The Minimum Subscription,” which appeared 
in the December issue, at pp. 396 to 407, two typographical errors 
occurred. 

On page 396, a line was dropped between the ninth and tenth 
lines from the bottom of the page. The sentence should read as 
follows: 

“(1) An allotment made by a company to an applicant in con- 
travention of the provisions of the two last foregoing sections of 
this Act, shall be voidable at the instance of the applicant within one 
month after the holding of the statutory meeting of the company 
and not later, or, in any case where the company is not required to 
hold a statutory meeting or where the allotment is made after the 
holding of the statutory meeting, within one month (Note 14) 
after the date of the allotment, and not later, and shall be so void- 
able notwithstanding that the company is in course of being wound 
u "aad 
On page 403, the sentence commencing on line 14 should read: 
“Time cannot commence to run until the statutory meeting has 
been held, and in the last cited case it was also decided that if no 
statutory meeting has been held where a statutory meeting has to 
be held, the time limit of one month is to be disregarded.” 

r this note, the words omitted are indicated by the italics.—(Ed., 
A.A.) 





Book Review 


Companies: Formation, Management and Winding-Up. By R. L. 
Sidey, F.c.a. (Aust.). xvi, 512 pp. text and 43 pp. indexes. 
4th Edition. Price, £2/10/-. Published by The Law Book 
Co. of A’asia. Ltd. 

This text-book on the formation, management and winding-up of 
companies, and procedure and accounts, with the law relating there- 
to, is based on the New South Wales Act of 1936, and has been 
completely re-written to cover the many changes effected by that 
Act. Mr. Sidey has done his work very thoroughly, and has 
produced a reliable text-book. 

The work is divided into three parts. The first part deals with 
the formation of companies, including procedure prior to issue of 
prospectus, the prospectus and the law relating thereto, memoran- 
dum and articles, and the formation accounts of a company. Part 
two covers management, and deals fully with alteration of articles, 
increase and reduction of capital, debentures and receivers, 
depreciation and appreciation of assets, forfeiture of shares, profits 
available for dividend, valuation of shares and goodwill, meetings, 
proprietary companies, reconstruction and amalgamation, statutory 
books and accounts, directors, and secretary, and three chapters 
on company audits and auditors. Part three relates to the winding- 
up of companies. After an introductory chapter the author deals 
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fully with voluntary liquidations and the powers and duties of 
liquidators, including the realisation and distribution of the assets, 
winding-up for reconstruction, etc., final meeting and dissolution, 
and accounts in a winding-up. The numerous forms incorporated 
in the text add greatly to the practical value of the work. 

The appendix contains a list of documents to be filed with 
the Registrar-General, and comparative tables of sections of the 
repealed and new Acts, and of the English and New South Wales 
Acts. The appendix also contains a report of the Privy Council 
decision in Campbell v. Rofe (48 C.L.R. 258), and the decision of 
the Court of Appeal in Glasier v. Rolls (42 Ch.D. 436). The first 
case is a very important one by reason of the Privy Council’s wide 
interpretation of the phrase “management of the business of the 
company,” but we cannot but regret the reproduction of the report 
of the latter case. The case itself is a very difficult one, quite 
unsuitable for accountants and secretaries, and at the very least 
the author should have stated the effect of the provisions of S. 140 
(liability for statements in prospectuses) on that judgment. 

The text is not overburdened with case law, although 180 deci- 
sions of the Courts are referred to. In view of the long reference 
to In re Madame Taussaud & Sons Ltd. it is surprising that there 
is no reference to In re William Metcalf & Sons Ltd. For some 
unstated reason the author does not like the Court of Appeal 
decision in Ammonia Soda Co. v. Chamberlain (p. 239), and 
although a chapter is devoted to the subject of “Profits Available 
for Dividend,” the facts and decision in the Ammonia Case are not 
stated; in a text-book of the law surely it is the duty of the author 
to state the law fully and not merely to refer slightingly to a leading 
decision as “lamentable” or “tragic” without stating what the 
decision is. 

On p. 85 the precedent of the minutes of the third meeting of 
directors refers to the fact that the preliminary and adopting 
agreements had been registered (presumably with the Registrar- 
General), and the allotment is then made of 15,000 shares to the 
vendors, otherwise than for cash, in terms of the agreement. The 
procedure here indicated was that under the 1899 Act, but under 
the new Act details of such shares and the consideration therefor 
must be set out in a return of allotments filed within one month 
after the allotment of the shares (excepting in the case of no- 
liability companies—see S. 41 (3) ). 

A chapter on no-liability companies might well have been 
included in the work. 

The book is a very full one, and can be confidently recommended 
to accountants and secretaries as a reliable authority on the new 
New South Wales Act. To students for the examinations of 
accountancy and secretarial institutes in that State it is invaluable. 


J.S. McInnes. 
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Taxation Section 
Edited by J. A. L. Gunn. F.1.c.a. 


LOSSES AND OUTGOINGS 


S. 51 (1) of the Commonwealth Income Tax Assessment Act 
1936 provides as follows: 

“All losses and outgoings to the extent to which they are incurred in 
gaining or producing the assessable income, or are necessarily incurred in 
carrying on a business for the purpose of gaining or producing such income, 
shall be allowable deductions except to the extent to which they are losses 
or outgoings of capital, or of a capital, private or domestic nature, or are 
incurred in relation to the gaining or production of exempt income.” 

The provisions of the new State Acts and Bills are the same, 
except that, in the case of New South Wales, the word “neces- 
sarily” does not appear; and in the new South Australian Act 
“reasonably” has been substituted for “necessarily.” 

The above section sets out the generic principle of the deductions 
allowable to all taxpayers. Subsequent sections contain a number 
of specific deductions allowable, some of which would clearly seem 
to be outgoings of the nature mentioned in S. 51, others not coming 
directly within that category—Elder, Smith & Co. Ltd. v. C. of T. 
(N.S.W.), (1931) 1 A.T.D. 241, at p. 242. S. 82 (1) provides, 
however, that where a deduction is allowable under more than one 
provision of the Act, the deduction is allowable only under that 
provision which, in the opinion of the Commissioner, is most 
appropriate. 

S. 23 (1) (a) of the Commonwealth Income Tax Assessment 
Act 1922-1934 permitted a deduction of “all losses and outgoings 

. actually incurred in gaining or producing the assessable 
income,” but S. 25 (e) of that Act prohibited a deduction of “money 
not wholly and exclusively laid out or expended for the production 
of assessable income.” 

As the Commonwealth Treasurer pointed out in his explanatory 
memoranda, in the course of carrying on a business there is a class 
of expenditure, e.g., Arbitration Court expenses and certain types 
of legal expenses, which, although properly deductible in arriving 
at the profit from the standpoint of accountancy, did not survive 
the test laid down in the previous Commonwealth Act. Again, 
money might be only partially expended for the production of 
assessable income and so fall within the prohibition contained in 
S. 25 (e) of the 1922-1934 Act. “Still I cannot read the two sec- 
tions (23 (1) (a) and 25 (e)) together without coming to the 
conclusion that, so far as it is applicable to this case, it is necessary 
to show that the outgoing sought to be deducted is money wholly 
and exclusively laid out or expended for the production of assess- 
able income,” per Ferguson J. in Stockvis v. F.C. of T. (1930) 
1 A.T.D. 9, at p. 11. The object of the amendment is to remedy 
these defects and so remove a source of irritation to taxpayers 
generally. 
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“Losses and outgoings . . . incurred in gaining or producing the 
assessable income” 
“The phrase . . . may, in relation to outgoings, be read as 


meaning that the outgoings must be an expenditure which has an 
effect in gaining or producing income, e.g., the purchase price of 
goods which are subsequently sold. But it is difficult to see how a 
loss, as distinct from an outgoing, can ever gain or produce income. 
On the contrary, a loss, as distinguished from an outgoing, simply 
and merely reduces income—or capital, as the case may be. In 
order to make the section intelligible it must, in my opinion, be 
read as meaning ‘losses and outgoings . . . incurred in the course 
of gaining or producing assessable income,’” per Latham C.J. in 
Amal. Zinc (De Bavay’s) Ltd. v. F.C. of T. (1936) 3 A.T.D. 288, 
at p. 293. “The expression ‘in gaining or producing’ has the force 
of ‘in the course of gaining or producing’ and looks rather to the 
scope of the operations or activities and the relevance thereto of 
the expenditure than to purpose in itself,” per Dixon J., tbid, at 
p. 298. 


Continuing Businesses 

In a continuing business, items of expenditure are commonly 
treated as belonging to the accounting period in which they are 
met. Amalgamated Zinc (De Bavay’s) Ltd. v. F.C. of T. (1936) 
3 A.T.D. 288, at p. 297. .These items are those which appear in 
the profit and loss account of a business. With regard to the trading 
and manufacturing accounts by the operation of S. 28 unsold stock 
is brought to account at the beginning and end of the year of 
income, thus expenditure incurred in the production or purchase 
of goods which are unsold at the end of an income year is carried 
forward to the income year in which the goods are sold. There 
may, of course, be variations in the value of goods so carried for- 
ward where the taxpayer does not value his closing stock at cost. 
The same position arises when calculating the profit from the sale 
by the taxpayer of any property acquired by him for the purpose 
of profit-making by sale. S. 26 (a) C/f. In re Income Tax Acts 
(1902) 28 V.L.R. 203; 8 A.L.R. 157. Where the business is not 
a continuing gne, but is a profit-making undertaking or scheme in 
the nature of a single venture, the total expenditure of former 
years must be carried forward until the income year in which the 
scheme is consummated. 


Relation of Expenditure to Income 

“Profit and gains must be ascertained on ordinary principles of 
commercial trading by setting against the income earned the cost 
of earning it, subject to the limitations prescribed by the Act,” per 
Earl Loreburn in Usher's Wiltshire Brewery Co. Ltd. v. Bruce 
(1915) 6 Tax. Cas. 399. “A taxpayer may deduct expenditure in 
the year of assessment (which is not capital outlay) incidental to 
or connected with his operations or earnings of that year,” per 
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Starke J. in Amal. Zinc. (De Bavay’s) Lid. v. F.C. of T. (1936) 
3 A.T.D. 288, at p. 296. The taxpayer is not obliged to track each 
item of expenditure and allocate it to some definite item of income. 
Sydney Ferries Ltd. v. C. of T. (N.S.W.): Tooheys Ltd. v. Same 
(1922) 22 S.R. (N.S.W.) 432: “In neither case was there any 
direct connection between the expenditure and any item of the 
appellants’ income. No penny of income can be pointed to as 
having come to one company or the other by reason of this money 
having been spent. On the contrary, it was a diminution of their 
income; so far as the year’s operations were concerned, it was so 
much sheer loss. But that fact does not determine the question 
we have to answer. The income of a taxpayer from his business 
is what he makes out of it—the balance between his receipts and 
his expenditure. He cannot take into account only the profitable 
transactions of the year. He cannot track each item of expense 
through the business and allocate to it some definite item of income. 
In many businesses that would be as hopeless a task as trying to 
find out which lump of coal put into a steamer’s furnace was 
responsible for a particular blast from the whistle. The income is 
the income of the business, and it is hard to see how any expendi- 
ture properly incurred in carrying on the business, as distinct from 
increasing its capital, can be said not to be incurred in the produc- 
tion of the income from the business ;” per Ferguson J., at p. 440. 


Expenditure to Produce Future Income 

Expenditure, in cases of continuing businesses, may be allowed 
as a deduction, though it produces, and is possibly designed to 
produce, results in the way of income in a future year and not in 
the year in relation to which income is being assessed. In Ward 
& Co. Ltd. v. C. of T. (N.Z.) (1923) A.C. 145, the Judicial Com- 
mittee observed, at p. 148, upon a somewhat similar provision of 
the New Zealand Act: “It will appear from the above statement 
that the question of law to be determined is whether the expendi- 
ture in question was or was not ‘exclusively incurred in the pro- 
duction of the assessable income’ derived by the appellants from 
their business in the tax-year 1918-19. In considering that ques- 
tion, their Lordships put aside the circumstance that the expendi- 
ture was not of such a nature as to produce income in the actual 
tax-year in which it was incurred. In every trade, much of the 
expenditure in each year—such as expenditure in the purchase of 
raw material, in the repair of plant or the advertisement of goods 
for sale—is designed to produce results wholly or partly in subse- 
quent years; but, nevertheless, such expenditure is constantly 
allowed as a deduction for the year in which it is incurred.” 

A rubber company, of whose estate only a portion was as yet 
producing rubber, claimed to deduct the expenses annually in 
weeding, watching, etc., those portions of the estate where the 
trees had not yet reached the rubber-bearing age. Held, that the 
expenses were deductible, and that the fact that they were incurred 
to earn profit in future years, and were not referable to profits 
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earned in the year in which they were incurred, did not prevent 
them from being proper deductions ; and that, as they were annually 
recurring expenses, they were prima facie not capital expenditure, 
but income expenditure. Vallambrosa Rubber Co. v. Farmer 
(1910) 5 Tax Cas. 529. 

It should be noted that the above decision relates to annually 
recurring expenses incurred in the carrying on of a continuing 
business. The cost of production or acquisition of unsold trading 
stock, or of property acquired for the purpose of profit-making by 
sale, is carried forward until the year of sale, and the same method 
is adopted in calculating the profits of a single venture. It is on 
these grounds that the decision in Vallambrosa Rubber Co. v. 
Farmer, supra, may be reconciled with the judgment of the 
High Court in Shaw and another v. F.C. of T. (1920) 
27 C.L.R. 340. In the latter case, the appellants unsuccess- 
fully sought to have the proceeds of sale of wattle bark 
spread over the years which the bark had taken to grow. 
The bark cannot be advantageously stripped until the tree 
is three or four years old; once stripped the tree dies. 
It was held (Knox C.J., Gavan Duffy and Starke JJ.) that the 
profit from the sale of the bark was assessable in the year of sale, 
but with regard to the calculation of the profit the learned Judges 
added: “We desire to say that in our opinion the Commissioner 
ought to consider whether it would not be consistent with the Act, 
as it certainly would be fair to the taxpayer, not to limit the 
expenses incurred in the production of the profits assessable under 
the Act to expenses actually incurred in the accounting period. 
We mean by ‘accounting period’ the year in which the profits arise. 
We do not decide judicially that such an allowance should be made 
to the taxpayer, and we are far from deciding that it should not. 
The case does not raise that question, and we are not in a position 
to decide it. But we think, on the plain common sense of the case, 
fortified by the authority of Usher’s Wiltshire Brewery v. Bruce 
(1915) A.C. 433, referred to by our brother Starke, that the use 
of the word ‘profit’ prima facie involves a deduction of expenses 
properly incurred in realising the proceeds out of which the profit 
arises.” 


Expenditure Relating to Past Income 

Again, in the case of expenditure for which the taxpayer con- 
tracted a liability during an earlier accounting period than that 
in which it matured, it is not the practice to consider whether its 
effect upon the production of income of a still continuing under- 
taking has already been exhausted. The Herald & Weekly Times 
Ltd. v. F.C. of T. (1932) 2 A.T.D. 169. “No point is made of the 
fact that the publication took place in a former year and properly 
so. The continuity of the enterprise requires that the expenditure 
should be attributed to the year in which it was actually defrayed,” 
per Gavan Duffy C.J. and Dixon J., at p. 171. 
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Expenditure Incurred After Cessation of Business 


On the other hand, the foregoing benevolent interpretation of 
the section in the case of a continuing business does not assist the 
taxpayer where there has been a complete cessation of the income- 
producing operations out of which the necessity to make the out- 
going arose. In Amal. Zinc (De Bavay’s) Ltd. v. F.C. of T. (1936) 
3 A.T.D. 288, the appellant company was incorporated in 1909 
and, thereafter until it discontinued its business, carried on the 
business of treating tailings and ore and producing zinc concen- 
trates, etc., at Broken Hill. On and from December, 1920, the 
company became, and continues to be, liable to pay money annually 
to a fund established under the Workmen’s Compensation (Broken 
Hill) Act, No. 36 of 1920, in respect of compensation to employees 
or their dependants. The appellant closed its mine, and during 
1924 discontinued the production of zinc concentrates, the stocks 
of which, and its plant and machinery, were disposed of by 1929. 
In the year 1931-32, the appellant contributed £1,207/0/2 to the 
above-mentioned fund, and in 1932-33 the sum of £1,175/11/6. 
During these periods its sources of income consisted of shares in 
other companies, Government securities, and loans in which its 
funds had been invested, and in a very small return from an insti- 
tution it had joined the other mine owners in establishing at Broken 
Hill. The High Court (Full Court) held that the appellant was 
not entitied to deduct either of the sums from its assessable income 
in ascertaining its taxable income for the relevant year. “What is 
important is the entire lack of connection between the assessable 
income and the expenditure. None of the assessable income arose 
out of the business in the course of which the taxpayer became 
liable to the charge. The sources from which the assessable income 
did arise included no operations in the course of which the payment 
was made. It was a payment independent of the production of 
the income, not an expenditure incurred in the course of its pro- 
duction,” per Dixon J., at pp. 298-299. 

Expenditure incurred in past years not deductible from current 
assessable income: In Income Tax Commissioner (India) v. Basant 
Rai Takhat Singh (1933) 60 1.A. 307, the expenditure in question 
consisted of the cost of erecting buildings on leasehold land and 
the taxpayer sought unsuccessfully to spread it over the term of 
the lease and deduct the proportionate parts from his gross income 
as an annual depreciation or loss. S. 12 of the Indian Income Tax 
Act 1922 permits a deduction of “expenditure . . . incurred 
solely for the purpose of making or earning such income.” Lord 
Tomlin, in delivering the judgment of the Privy Council, said, at 
p. 312: “In their Lordships’ view on the true construction of that 
sub-section, the allowance for any expenditure incurred must be 
an allowance for expenditure incurred in the year in respect of 
which arise the income profits and gains forming the basis of the 
assessment. Upon that footing, therefore, there can be no justi- 
fication for deducting from the profits and gains something in 
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respect of expenditure, whether it be regarded as capital expendi- 
ture or not, which occurred many years before.” 

See also Commercial Agency Ltd. v. C. of T. (N.Z.) (1921) 
16 M.C.R. 89, where an unsuccessful attempt was made to spread 
an expense over a period of two years. It was held in that case 
that the expense was deductible in the year in which it was incurred. 

The above-mentioned decision of the Privy Council does not 
apply to expenditure incurred in producing or acquiring unsold 
trading stock, or property for the purpose of profit-making by 
sale. Such expenditure is, by the operation of S. 28, carried for- 
ward to the year of sale. It also does not apply in calculating the 
profit of a single venture. 


Anticipated Losses 

Generally, reserves for anticipated losses are not deductible. “It 
is a general principle, in the computation of the annual profits of 
a trade or business under the Income Tax Acts, that those elements 
of profit or gain, and those only, enter into the computation which 
are earned or ascertained in the year to which the inquiry refers; 
and in like manner, only those elements of loss or expense enter 
into the computation which are suffered or incurred during that 
year. There are, it is true, some elements in the computation of 
the profits of a business—such as repairs (under Rule 3 (d) of 
Cases I and II of Schedule D)—which are matters of estimate. 
But that does not detract from the importance of keeping in mind 
that the object of the computation is to ascertain, or (to use the 
language of S. 40 (1) of the Finance (No. 2) Act 1915) to ‘deter- 
mine,’ as nearly as may be, the actual balance of the profits and 
gains of the business in each year of its operations. If authority 
be needed for these (as I think) elementary propositions, as apply- 
ing to the case of excess profits duty, such authority will be found 
in the case of Hall & Co. v. 1.R. Comrs. (1912) 3 K.B. 152. It is, 
however, quite consistent with this that a prudent commercial man 
may put part of the profits made in one year to reserve, and carry 
forward that reserve to the next year, in order to provide against 
an unexpected, or (it may be) an inevitable, loss which he foresees 
will fall upon his business during the next year. The process is a 
familiar one. But its adoption has no effect on the true amount 
of the profits actually made, and does not prevent the whole of the 
profits, whereof a part is put to reserve, from being taken into 
computation in the year in question for purposes of assessment. 
On the contrary, the balance of profits and gains is determined 
independently altogether of the way in which the trader uses that 
balance when he has got it; and, if he puts part of it to reserve and 
carries it forward into the next year, that has no effect whatever 
upon his taxable income for the year in which he makes the profit. 
. . . It is familiar . . . that in a business, so peculiar as that of 
life insurance, actuarial estimates must be resorted to in arriving 
at the balance of profits and gains. And it must now be recog- 
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nised, in accordance with the judgment of the House of Lords in 
Sun Insurance Office v. Clark (1912) A.C. 443, that a somewhat 
analogous method may be adopted in the case of a fire insurance 
business, if shown to be necessary, in order to arrive at a just and 
fair result. It is a commonplace that, subject always to the obser- 
vance of the rules and general principles of the Income Tax Acts, 
no particular method of computing profits is a part of the law 
universal. But the appellants are asking that a sum put to reserve 
out of profits, in view of apprehended loss in future, should be 
treated—contrary to the ordinary principles of commercial account- 
keeping—as a deduction from those profits. . . . I confess to 
thinking that it would be a dangerous innovation to allow appre- 
hended losses in futuro to constitute proper matter for deduction 
from the present profits of commercial undertakings,” per the 
Lord President in the excess profits duty case of Edward Collins 
& Sons Lid. v. 1.R. Comrs. (1924) 12 Tax Cas. 773. 

In the above case, the final accounting period of the appellant 
company ended on April 30, 1921, and prior to that date they 
entered into various contracts with foreign concerns, under which 
they agreed to purchase quantities of raw material for delivery 
between November, 1920, and December, 1921. After the contracts 
had been made prices fell, and it also became clear that the supplies 
contracted for would be in excess of the company’s requirements. 
The company had received up to April 30, 1921, only a portion of 
the goods to be delivered. The company claimed to deduct the 
excess of the contract prices of the undelivered goods over their 
current market value at April 30, 1921, as representing the esti- 
mated loss on the contracts, Held, that as the loss was only an 
apprehended future one and had not been suffered in the accounting 
period in question, the deduction claimed was inadmissable. 

Part of the business of the appellants consisted of hiring ships 
on time charter and carrying in them merchandise as offered. On 
December 31, 1920, they had a number of such vessels on time 
charter under charter parties, the currency of which did not expire 
until various later dates. In making up their accounts for the 
year 1920, the appellants took the view that, in 1921, in consequence 
of a depression in business which had already set in, the rates 
payable for vessels on time charter and the amounts receivable as 
freights would fall very seriously, and they accordingly debited, 
in the case of each vessel, the hire payable from December 31, 1920, 
to the end of the period of its charter, and credited the amount 
they would have had to pay if they had entered into a fresh charter 
at December 31, 1920, for the unexpired period of the existing 
charter. Held, that the difference between these sums was not a 
proper deduction in computing profits of the accounting period 
ended December 31, 1920, inasmuch as it was not a loss actually 
incurred in that period. Whimster & Co. v. I.R. Coms. (1925) 12 
Tax Cas. 813. 

Owing to a national stoppage in the coal mining industry, the 
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appellant companies were forced to close down their mines from 
April 1, 1921, to July 2, 1921. The stoppage resulted in severe 
damage to the mines, and the work of reconditioning was com- 
menced immediately after July 2, 1921. In the final accounting 
period ended June 30, 1921, for excess Profits Duty, a debit was 
entered in respect of the cost of reconditioning the mines, although 
no expenditure was made until after the end of such accounting 
period. Held, that the cost of reconditioning was not a proper 
deduction in computing the results of the trade for such final 
accounting period. Naval Colliery Co. Ltd. v. I.R. Comrs.; 
Glamorgan Coal Co. Ltd. v. Same (1926-28) 12 Tax Cas. 1017. 

The appellants entered into forward contracts for the purchase 
of yarn. In March, 1921, when their final accounting period ended, 
it became evident that under outstanding contracts they were liable 
to pay for undelivered yarn the sum of £6,287 in excess of current 
prices. They accordingly arranged with the spinners that this sum 
should be charged to them as a debt; that the undelivered yarn 
should be the subject of fresh forward contracts for delivery from 
time to time at the market prices current at March 16, 1921; and 
that the debt should be cleared off by payment of the difference 
between the value of each consignment at those prices and at the 
original contract prices respectively. Held, that the deduction 
sought was inadmissible, inasmuch as it was not a loss that had 
been suffered in the accounting period in question. J. H. Young 
& Co. v. I.R. Comrs. (1925) 12 Tax Cas. 827. 

See also H. Ford & Co. Ltd. v. ILR. Comrs. (1926) 12 Tax Cas. 
997, where a contingent liability under claim for demurrage was 
also disallowed. 

Anticipated Losses of Insurance Companies: These losses must 
be distinguished from those which form the subject of the decisions 
referred to in the preceding paragraph. As the Lord President 
pointed out in Edward Collins & Sons Ltd. v. 1.R. Comrs. (1924) 
12 Tax Cas. 773, in a business, so peculiar as that of life insurance, 
actuarial estimates must be resorted to in arriving at the balance 
of profits and gains. A somewhat analogous method may also be 
adopted in the case of a fire and other insurance businesses, if 
shown to be necessary, in order to arrive at a just and fair result, 
viz. : , 


A company carrying on the business of fire insurance made a 
practice of carrying forward annually in their published accounts, 
as a reserve, 40 per cent. of the yearly premium receipts, repre- 
senting estimated losses on unexpired risks, and claimed to be 
assessed on this basis. The Commissioners found as a fact that 
40 per cent. was a reasonable and proper allowance. Held, that 
the General Accident, Fire and Life Assurance Corporation v. 
McGowan (1908) 5 Tax Cas. 308, notwithstanding, there is no rule 
of law as to the admissability of an allowance for unexpired risks in 
estimating profits, but the question is one to be decided by reference 
to the facts in each case; and that on the facts found in this case 
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the allowance claimed was a proper allowance to be made. Sun 
Insurance Office v. Clark (1910-12) 6 Tax Cas. 59. 

Unadjusted Insurance Claims: A taxpayer company carries on 
the business, inter alia, of workmen’s compensation insurance. In 
the ordinary course of business a large proportion of the policies 
issued in one year cover risks for part of that year and part of the 
next. An accident in which a claim arises under a policy may 
happen in the first year or the second. A claim may be settled 
during the year in which the accident happens, or at the end of the 
year it may be still awaiting determination. With regard to most 
of these questions a working arrangement had been arrived at 
between the company and the Commissioner. For example, as the 
policies issued in any one year are partly to cover the next year’s 
risks, a certain agreed proportion of the premiums is treated as 
having been received in the second year. Again, where a claim has 
been determined, and the amount payable in respect of it ascer- 
tained, even although the amount has not been paid, it is allowed 
as an outgoing of that year. With regard to transactions, however, 
which at the close of a year had not so far matured as to have 
resulted in a proved liability on the part of the company to pay a 
definite sum, the Commissioner claimed that the company was not 
entitled to treat the liability or any part of it as an outgoing of that 
year. Held, that the liability was an allowable deduction, subject 
to any necessary future adjustment. C. of T. (N.S.W.) v. Manu- 
facturers Mutual Insurance Co. Ltd. (1931) 1 A.T.D. 238. “In 
the case of the item under discussion there is no legal obligation in 
the sense of a cause of action immediately enforceable against the 
company, but from a practical business point of view, and that is 
the point of view from which these questions should be regarded, 
it is just as certain that some money will have to be paid in respect 
of pending claims as in respect of claims which have gone to judg- 
ment. The amount is uncertain, but apparently it is susceptible 
of more or less accurate estimate. Any statement of the affairs of 
the company professing to show the result of the year’s operations, 
which neglected to take into account this liability, would be grossly 
inaccurate and misleading. In my opinion, therefore, it is an obli- 
gation standing on the same footing as an actual expenditure, which 
the company is entitled to deduct as a loss or outgoing actually 
incurred in producing the assessable income, subject, of course, 
to any necessary future adjustment,” per Ferguson J., at p. 240. 

Amounts received for future services: There is another circum- 
stance where a deduction may be allowed in respect of an antici- 
pated loss or outgoing, i.e., where a taxpayer receives a sum for 
a future service, in which case the estimated cost of rendering the 
service is deductible from the sum so received, viz. : 


A commercial and dividend paying cemetery company under- 
took, in consideration of lump sum payments, to maintain in per- 
petuity the repair of graves and monuments. Held, that in arriving 
at the profit assessable in respect of the lump sum receipts, the 
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estimated future expenditure of the company on the maintenance 
and repair of the graves and monuments should be deducted. 

“To the extent to which they are incurred”: S. 25 (e) of the 
Commonwealth Act 1922-34 prohibited a deduction of “money 
not wholly and exclusively laid out or expended for the production 
of assessable income.” ‘The origin of this paragraph is given in 
the judgment of the High Court in Egerton-Warburton v. F.C. of 
T. (1934) 3 A.T.D. 40, at p. 47. Under the British Income Tax 
Act 1918, except in the case of a farmer who elects to be taxed 
under Schedule B upon the annual value of lands occupied solely 
or mainly for husbandry, a clear distinction is drawn in the case 
of a business conducted upon land by the owner between the 
profits and gains in the trade or business and the taxable enjoyment 
of the land. Under Schedule A he is taxed on the annual value of 
the land. Under Schedule D, by which he is taxed on the balance 
of profits or gains of the trade or business, in ascertaining those 
profits a deduction is made of the annual value of the land. Rule 
3, of the Rules applicable to Schedule D, Cases I and II, provides 
that, in computing the amounts of profits or gains to be charged, 
no sum shall be deducted in respect of any disbursements or 
expenses not being money wholly and exclusively laid out or 
expended for the purposes of the trade. S. 25 (e) of the Common- 
wealth Act 1922-34, was derived from this provision. Under the 
British scheme it is evident that, in considering whether an out- 
going is deductible, it is important to distinguish between expenses 
incurred because the trade is carried on and expenses that are 
incurred as a result of the ownership or occupation of the land 
upon which it is carried on. The latter type of expense could not 
be deducted from the profits of the business, in addition to the 
annual value of the land. Under the Commonwealth Act, however, 
the entire income derived from the land is treated like any other 
income which is obtained by combining labour with capital and it 
is taxed as one subject. No attempt is made to ascribe part of the 
income, actual or notional, to the land. “Revenue charged incurred 
on account of the acquisition of the land, or its continued occupa- 
tion, involved an outlay for the production of this entire sum for 
the very reasons which, under the British Act, have contributed 
to the allowance of the annual value against trade profits,” Egerton- 
Warburton v. F.C. of T. (1934) 3 A.T.D. 40, at p. 50. 

Having in view the vital difference in this regard between the 
British and the Commonwealth schemes of taxation, it was unfor- 
tunate that the provision forbidding a deduction of money not 
wholly and exclusively laid out or expended for the purposes of 
the trade was adopted in the previous Commonwealth Act with 
no greater modification than the substitution for the reference to 
trade of the words “for the production of assessable income.” The 
obstacles presented by the words “wholly and exclusively” have 
been removed by the substitution therefor in the 1936 Act of the 
words “to the extent to which.” 

It frequently happens that an outgoing is incurred partly in 
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producing assessable income, the balance being of a capital, private 
or domestic nature. Taxpayers will cease to be met with the pro- 
hibition contained in S. 25 (e) of the 1932-34 Act (c/f. the appel- 
lant’s travelling expenses in Stockvis v. F.C. of T. (1930) 1 A.T.D. 
9), and will be definitely entitled to a deduction of the outgoing 
“to the extent to which” it is incurred in gaining or producing the 
assessable income. 

In Smith v. Incorporated Council of Law Reporting for England 
and Wales (1914) 6 Tax Cas. 477, it was held that the question as 
to whether a certain sum could be deducted from the respondent’s 
profits, as being “money wholly and exclusively laid out or 
expended for” the purposes of a trade is a question of fact; see 
also Hancock v. General Reversionary and Investment Co. (1918) 
7 Tax Cas. 358, and Mitchell v. B. W. Noble Ltd. (1927) 11 Tax 
Cas. 372. These English decisions have been held to apply to S. 25 
(e), Maryborough Newspaper Co. Ltd. v. F.C. of T. (1929) 43 
C.L.R. 450, and Gordon v. F.C. of T. (1930) 43 C.L.R. 456. It 
is presumed that they will also apply to the new provision. 

In point of fact the Commissioner has, in the course of adminis- 
tration, permitted an apportionment in a number of instances 
where money has been expended for a mixed object, e.g., interest 
on money borrowed to acquire shares, the dividends in respect of 
which are partly assessable and partly exempt, but the 1936 Act 
gives legislative sanction to what has hitherto been a departmental 
concession. 


Losses and outgoings necessarily incurred in carrying on a business 
for the purpose of gaining or producing the assessable income 
It is claimed, in the Commonwealth Treasurer’s Explanatory 
Memorandum, p. 61, that “the object of the amendment is to give 
legislative effect to a principle which has recently been laid down 
by the High Court in appeal cases”—see The Herald & Weekly 
Times Ltd. v. F.C. of T. (1932) 2 A.T.D. 169, and Amal. Zinc 
(De Bavay’s) Ltd. v. F.C. of T. (1936) 3 A.T.D. 288. Losses and 
outgoings, to the extent to which they are losses or outgoings of 
capital, or of a capital, private or domestic nature, or incurred in 
relation to the gaining or production of exempt income, are not 
allowable deductions. 


“Necessarily incurred” 

The word “necessarily” does not appear in the New South 
Wales Act, and “reasonably” has been substituted for ““necessarily” 
in the South Australian Act. It is obvious that losses and out- 
goings which must be incurred in carrying on a business, i.e., where 
the taxpayer is obliged or compelled to meet them, fall within this 
category. An example of payments which are obligatory or com- 
pulsive, and therefore “necessary,” is to be found in Moffatt v. 
Webb (1913) 16 C.L.R. 120, where land tax incurred by a grazier 
was held to be deductible under the Victorian Income Tax Act 
1895. The reason for this decision is syllogistically expressed by 
Griffith C.J. thus: “The possession of land is necessarily incident 
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to carrying on the business of a grazier; the payment of land tax 
is a necessary consequence of the possession of land of taxable 
value; the payment of land tax is therefore a necessary incident 
of carrying on the business of grazing.” This reasoning applies to 
rates and taxes, and other annual charges incurred in connection 
with land used for the production of assessable income, licences, 
registration fees, etc., annually imposed on various types of busi- 
nesses, levies and subscriptions to an association where member- 
ship thereof is a condition precedent to carrying on a business, and 
the like. 


Losses and outgoings inevitably resulting from the nature of the 
business 

An example of this type of necessary outgoing is to be found in 
The Herald & Weekly Times Ltd. v. F.C. of T. (1932) 2 A.T.D. 
169. The appellant, in that case, publishes an evening newspaper 
from which it derives much of its assessable income. In the course 
of doing so, it is, like all newspapers, exposed to claims for defama- 
tion, some of which it settles upon terms which include a payment 
by way of compensation, others of which it litigates successfully 
or unsuccessfully, and most of which involve it in law costs. For 
the purpose of calculating its taxable income, the appellant claimed 
a deduction of £3,131 expended in this way during 1928-29. Held 
(Gavan Duffy C.J., Rich, Dixon and McTiernan JJ.—Starke and 
Evatt JJ. dissenting), reversing the judgment of Mann J., that the 
expenditure was an allowable deduction. “His Honour (Mann J.), 
for the purpose of this decision, assumed that, to a greater or less 
degree, it is an inevitable consequence of the conduct of an evening 
newspaper that actionable wrongs should at times be committed, 
and that in other cases claims will be made based upon allegations 
that such wrongs have been committed sometimes without foun- 
dation. . . . None of the libels or supposed libels was published 
with any other object in view than the sale of the newspaper. . . . 
The thing which produced the assessable income was the thing 
which exposed the taxpayer to the liability or claim discharged by 
the expenditure . . . this expenditure flows as a necessary or a 
natural consequence from the inclusion of the alleged defamatory 
matter in the néwspaper and its publication,” per Gavan Duffy C.J. 
and Dixon J., at pp. 170-171. 

Expenditure incurred voluntarily and on the grounds of com- 
mercial expediency: Expenditure of this nature may also be “neces- 
sarily incurred.” The decisions of the English Courts make it clear 
that money expended not of necessity but voluntarily, and to secure 
an expedient aid to the business operations which produce the 
assessable income, may yet be expended wholly and exclusively 
for the production of assessable income—Gordon v. F.C. of T. 
(1930) 43 C.L.R. 456. “It was made clear in the above-cited cases 
of Usher’s Wiltshire Brewery v. Bruce, and Smith v. Inc. Council 
of Law Reporting, that a sum of money expended, not of necessity, 
and with a view to a direct and immediate benefit, . . . but volun- 
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tarily and on the grounds of commercial expediency, and in order 
indirectly to facilitate the carrying on of the business, may yet be 
expended wholly and exclusively for the purposes of the trade,” 
per Viscount Cave in Atherton v. British Insulated & Helsby 
Cables Ltd. (1926) A.C. 205, at p. 212, 10 Tax Cas. 155. See also 
Morley v. Lawford & Co. (1928) 14 Tax Cas. 229, and cases 
therein cited; and c/f. Bourne & Hollingsworth Ltd. v. Ogden 
(1929) 14 Tax Cas. 349. 

In Usher's Wiltshire Brewery v. Bruce (1915) A.C. 433, 6 Tax 
Cas. 399, the appellants carried on the trade of brewers, and for 
the purpose of their business, and as a necessary incident of the 
profitable working thereof, were the owners of licensed houses 
which they let to “tied” tenants, who, in consideration of the “tie,” 
paid a rent less than the full annual value. Under their agreements, 
the tenants were bound to repair, and to pay rates and taxes. In 
fact, however, the appellants did the repairs and paid the rates and 
taxes as a matter of commercial expediency, and in order to avoid 
the loss of tenants. Held, that these expenses were admissible as 
being wholly and exclusively laid out or expended for the purpose 
of the trade. Per Earl Loreburn: “That the cost of the repairs is 
incurred not as a matter of charity but of commercial expediency in 
order to avoid the loss of tenants, and the consequent transfers, to 
which the Licensing Justices object. . . . in the proper and reason- 
able conduct by the appellants of their trade they are obliged to 
defray the cost of these repairs, inasmuch as the same are necessary 
to enable the houses to serve the very purposes for which the 
appellants have solely and exclusively acquired and used them.” 

All the foregoing classes of losses and outgoings were deductible 
under the law as it stood prior to the new legislation, and are still 
deductible under the first part of S. 51. It is submitted that the 
introduction of the adverb “necessarily” into the second part of the 
section is undesirable or unnecessary. It is undesirable if its object 
is to enable the Commissioner or the Courts to substitute his or 
its opinion for that of the taxpayer as to the nature or amount of 
expenditure considered to be necessary for the conduct of his 
business. If that is not the intention, the word is unnecessary, as 
the revenue is adequately protected by the specific exclusion of 
losses or outgoings of a capital, private or domestic nature. The 
problem as to the nature of expenditure was succinctly stated by 
an eminent authority thus: If a draper believed that his trade 
could be promoted by providing his sales assistants with hunting 
costumes, and he spent money in that way, that was his affair, and 
the expenditure should not be disallowed because of the general 
consensus of current opinion that it is not necessary to conduct a 
draper’s business in that manner. It might be noted in passing 
that it is considered necessary in the motion picture industry to 
clothe theatre attendants in the uniforms of officers of the Ruri- 
tanian Army. Again, the optimum quantum of an outgoing is a 
matter of opinion, being incapable of accurate test. In the case of 
such recognised outgoings as travelling expenses or the entertain- 
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ment of buyers, an assessing officer might, perhaps, on non-econ- 
omic grounds, consider the expenditure to be “unnecessary,” but so 
long as the outgoing was incurred, and was not of a private or 
domestic nature, that should be no concern of the revenue. 

The writer was the spokesman for a deputation to the Common- 
wealth Treasurer from the Federated Taxpayers’ Association, 
which strongly urged the omission of the offending word, and the 
deputation was assured that the object of the word was not to 
prohibit or curtail the allowance of expenditure incurred in carry- 
ing on a business in the manner suggested above, but merely to 
prevent the allowance of “all sorts of domestic and private 
expenses” which might be successfully claimed if the word were 
not inserted. The deputation was further assured that, if it trans- 
pired that, in the course of administering the new Act, an unin- 
tended interpretation was placed upon the word, consideration 
would be given to a revision of the section. Readers should bear 
this assurance in mind, and be quick to make representations to 
the Treasurer should the necessity arise. 


Incurred 

“The relevant meaning of the word ‘incur,’ according to the 
Oxford Dictionary, is ‘to become through one’s own actions liable 
or subject to .. .,’” per Higgins J. in The Alliance Assurance 
Co. Ltd. v. F.C. of T. (1921) 29 C.L.R. 424. 


Where incurred 

This aspect of the subject is of little or no practical importance 
under the present law. So long as losses and outgoings survive 
the tests laid down by S. 51 it is immaterial where they are incurred. 


When incurred 

“This aspect is of prime importance. The word ‘incurred’ is 
appropriate to describe the contracting of a debt . . . it is almost 
impossible to give any meaning to the words ‘debts incurred’ except 
‘debts contracted,’” per Dixon J. in Elder, Smith & Co. Ltd. v. 
C. of T. (N. S.W.) (1932) 1 A.T.D. 365, at pp. 367-8. In Stockvis 
v. F.C. of T. (1930) 1 A.T.D. 9, a dispute arose between the appel- 
lant and a company in April, 1928. The dispute was submitted to 
arbitration in October, 1928, the award being delivered in January, 
1929. Held, that the amount payable by appellant under the award 
was an outgoing of year ended June 30, 1929, not of 1927-28. 

As a general rule actual payment is not required in order to 
establish a claim for the deduction of a loss or outgoing—Naval 
Colliery Co. Ltd. v. I.R. Comrs. (1926-28) 12 Tax. Cas. 1017; it 
is sufficient if the liability for the loss or outgoing has been incurred 
or contracted. 

“T understand the Commissioner to admit that even if the claim 
has not been actually paid, still, if the transaction has resulted in 
the determination of an amount which the company is legally com- 
pellable to pay, it stands on the same footing as a payment. I think 
the admission is properly made. ‘Whether there be such a thing as 
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profit or gain,’ said Lord Herschell, ‘can only be ascertained by 
setting against the receipts the expenditure or obligations to which 
they have given rise-—Gresham Life Assurance Society v. Styles 
(1892) A.C., at p. 323. His Lordship was there dealing with an 
Act different in its terms from ours, but the real object of the 
scheme provided by our Act or by the English Act is to ascertain 
the taxable profit of the business, and I do not think we can attri- 
bute to the legislature the intention to distinguish between money 
actually paid and a legal obligation to pay it”—per Ferguson J. in 
C. of T. (N.S.W.) v. Manufacturers Mutual Insurance Co. Ltd. 
(1931) 1 A.T.D. 238, at p. 240. 

And see the unusual case of Nonmes & Co. Ltd. v. C. of T. 
(N.S.W.) (1928) 28 S.R. 209, where the opposite set of circum- 
stances existed, and expenditure paid in advance was allowed as a 
deduction of the year in respect of which it was actually incurred. 

An exception to the above rule exists where a taxpayer has 
rendered, and the Commissioner has agreed to accept, returns based 
upon actual receipts and actual disbursements; c/f. In re The 
Income Tax Acts (No. 6) (1933) 2 A.T.D. 289. Again, actual 
payment is required in support of a number of specific deductions 
provided for in subsequent sections of the Act. 


“In carrying on a business” 

The first portion of S. 51 (1), which permits a deduction of all 
losses and outgoings to the extent to which they are incurred in 
gaining or producing the assessable incoine, applies to deductions 
from all forms of assessable income, whether arising from the 
carrying on of a business or otherwise. The second, and new, 
portion of that section is restricted to losses and outgoings to the 
extent to which they are necessarily incurred in carrying on a 
business for the purpose of gaining or producing assessable income. 
““Business” means any profession, trade, employment, vocation 
or calling, but does not include occupation as an employee. S. 6. 

Under S. 23 (1) (a) of the Commonwealth Act 1922-34, one 
question was propounded: Was the loss or outgoing actually 
incurred in (the course of) gaining or producing the assessable 
income? Under S. 51 (1) of the 1936 Act the deductibility or 
otherwise of a loss or outgoing in the case of a business depends 
upon the answers to two questions, viz. : 

(1) Was the loss or outgoing necessarily incurred in carrying 

on a business? 

(2) Was the business carried on for the purpose of gaining or 

producing the assessable income? 

If the claim survives these two tests, the next problem is whether 
or not, and if so, to what extent, it is a loss or outgoing of capital, 
or of a capital, private or domestic nature. C/f. Atherton v. British 
— and Helsby Cables Ltd. (1924) 10 Tax Cas. 155. at p. 
179. 

Provided always that the word “necessarily” will operate as 
nothing more than a reinforcement of that portion of S. 51 (1) 
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which prohibits a deduction of losses or outgoings of a capital, 
private or domestic nature, the new provision should prove much 
more satisfactory in the case of incomes from businesses. By the 
introduction of an additional link in the causal chain, it will no 
longer be necessary to prove any direct relationship between the 
loss or outgoing and the assessable income of the business. Any 
loss or outgoing, not of a capital, domestic or private nature, neces- 
sarily incurred in carrying on a business is now deductible, pro- 
vided that the business is carried on for the purpose of gaining or 
producing assessable income. 


“For the purpose of” 

The remarks contained in the preceding paragraph may be illus- 
trated by the case of a business which produces no assessable income 
whatever in the year of income, yet so long as it was carried on for 
that purpose, all losses and outgoings, not of a capital, domestic 
or private nature, necessarily incurred in carrying on the business 
are deductible from any other assessable income derived by the 
taxpayer in that year in computing his taxable income. Losses may 
be carried forward. 


LOSSES OR OUTGOINGS OF CAPITAL, OR OF A 
CAPITAL NATURE 


Although a deduction of these losses is prohibited generally by 
S. 51, specific provision is made in succeeding sections for an 
allowance of certain capital expenditure and losses, viz., deprecia- 
tion of plant (S. 54), depreciation of fences, dams and certain other 
structural improvements on land used in agricultural or pastoral 
pursuits (S. 54), bad debts, in the case of moneylenders (S. 63 
(1) (b)), expenses of borrowing (S. 67), expenses of preparing 
leases (S. 67), the cost of felled timber (SS. 69 and 70), expenses 
of eradicating pests (S. 75), expenses of preparing land for agri- 
culture, etc. (S. 75), cost of wire or wire netting (S. 76), amor- 
tisation of premiums paid in respect of leases, and certain improve- 
ments thereon (S. 88), and the cost of plant and development of 
certain mining properties (SS. 122-4). Subject to these specific 
allowances, neither the cost of acquiring a capital asset nor a loss 
sustained through its sale, exhaustion, destruction or otherwise, is 
an allowable deduction. 

It is often difficult to distinguish between capital and revenue 
expenditure : Atherton v. British Insulated and Helsby Cables Ltd. 
(1924) 10 Tax Cas. 155: “Now what is capital and what is attri- 
butable to revenue account I suppose is a puzzling question to many 
accountants, and I do not suppose that it possible to lay down any 
satisfactory definition,” per Pollock M.R., at pp. 179-180. 


Non-recurring expenditure 

A rough criterion of capital as distinguished from income expen- 
diture is to say that capital expenditure is a thing that is going to 
be spent once and for all, and income expenditure is a thing that 
is going to recur every year, per Lord Dunedin in Vallambrosa 
Rubber Co. Ltd. v. Farmer (Surveyor of Taxes) (1910) 5 Tax 
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Cas. 529, at p. 536. In this passage there is no stress upon the 
words “every year.” The real test is between expenditure which 
is made to meet a continuous demand for expenditure as opposed 
to an expenditure which is made once for all. Ounsworth v. Vickers 
Ltd. (1915) 6 Tax Cas. 671: “. . . Assuming that dredging a 
channel is income expenditure if you keep on dredging it con- 
tinuously every year, it is none the less income expenditure because 
the dredging was not done for a year or two because it was not 
worth while to do so and was only done when matters become 
serious enough, say in three years. That does not prevent it being 
income expenditure, because the mischief has been growing all the 
time, and theoretically you ought to have been keeping it down 
contemporaneously with its growth,” per Rowlatt J., at p. 675. 
The criterion suggested in Vallambrosa Rubber Co. Ltd. v. 
Farmer, supra, is not a decisive one in every case. Atherton v. 
British Insulated and Helsby Cables Ltd. (1925) 10 Tax Cas. 155: 
“But the criterion suggested is not, and was obviously not intended 
by Lord Dunedin to be, a decisive one in every case; for it is easy 
to imagine many cases in which a payment, though made ‘once and 
for all,’ would be properly chargeable against the receipts for the 
year. Instances of such payments may be found in the gratuity of 
£1,500 paid to a reporter on his retirement, which was the subject 
of a decision in Smith v. Incorporated Council of Law Reporting 
(1914) 6 Tax Cas. 477, and in the expenditure of £4,994 in the 
purchase of an annuity for the benefit of an actuary who had 
retired which, in Hancock v. General Reversionary and Investment 
Company (1919) 7 Tax Cas. 358, was allowed, and I think rightly 
allowed, to be deducted from profits. But when an expenditure is 
made, not only once and for all, but with a view to bringing into 
existence an asset or an advantage for the enduring benefit of a 
trade, I think that there is very good reason (in the absence of 
special circumstances leading to an opposite conclusion) for treat- 
ing such an expenditure as properly attributable not to revenue 
but to capital. For this view there is already considerable authority. 
Thus, moneys expended by a brewing firm with a view to the 
acquisition of new licensed premises (Southwell v. Savill Brothers 
(1901) 4 Tax Cas. 430) ; ‘flitting expenses’ incurred in transfer- 
ring a manufacturing business to new premises (Granite Supply 
Association Ltd.. v. Kitton (1905) 5 Tax Cas. 168) ; costs incurred 
in promoting a Bill which was dropped on the desired facilities 
being obtained by agreement (Moore & Co. v. Hare (1914) 6 Tax 
Cas. 572); and expenditure incurred by a shipbuilding firm in 
deepening a channel and creating a deepwater berth (not on their 
own property) to enable vessels constructed by them to put out 
to sea (Ounsworth v. Vickers (1915) 6 Tax Cas. 671) have been 
held to be in the nature of capital expenditure and not to be deduc- 
tible under the Income Tax Acts; and Rowntree & Co. Lid. v. 
Curtis (1924) 8 Tax Cas. 678, is to the same effect,” per Viscount 
Cave L.C., at pp. 192-3. 
In Rowntree & Co. Ltd. v. Curtis, supra, the appellant company 
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failed in a claim to deduct a lump sum of £50,000 which they had 
set aside in the hands of trustees as a fund for the relief, out of 
the income therefrom, of invalidity, etc., amongst their employees 
(Hancock v. General Reversionary Interest and Investment Com- 
pany Ltd. (1919) 7 Tax Cas. 358 distinguished). N.B.: Under 
the Commonwealth and State Acts specific provision is made for 
the allowance of contributions to pension funds—SS. 66 and 73 
1) (b). 

+ etinites Courts have also decided in the taxpayer’s 
favour in a number of cases where expenditure was not annual or 
recurring, of which the following may be noted: 


Costs of appearance before Licences Reduction Board 


A company carrying on the business of hotel proprietors appeared 
before a Licences Reduction Board to show cause why certain of 
their licences should not be forfeited. Held, by the N.S.W. Full 
Court, that the expense incurred by the company in so doing was 
an allowable deduction—Tooheys Ltd. v. C. of T. (N.S.W.) 
(1922) 22 S.R. 432. 


Costs of appearing before Royal Commission to enquire into 
increase in fares 

A Royal Commission was appointed to enquire into the opera- 
tions of Sydney Ferries Ltd., and to determine whether the ferry 
company was justified in increasing its fares. Held, by the N.S.W. 
Full Court, that the costs thereby incurred by the company were 
a proper deduction—Sydney Ferries Ltd. v. C. of T. (N.S.W.) 
(1922) 22 S.R. 432. 


Some Characteristics of Capital Losses and Outgoings 
Expenditure made for the acquisition of an asset is a capital 
expense—Robert Addie & Sons’ Collieries Ltd. v. I.R. Comrs. 
(1924) 8 Tax Cas. 671, at p. 677, and so is an amount paid to cancel 
a contract for the purchase of an asset—“Countess Warwick” 
Steamship Co. v. Ogg, 8 Tax Cas. 652. But expenditure incurred 
or deemed to have been incurred in the purchase of stock used by 
the taxpayer as trading stock shall be deemed not to be an outgoing 
of capital or of a capital nature—S. 51 (2). Any loss on sale of 
trading stock is reflected in the taxpayer’s trading account. Where 
expenditure is made with a view to bringing into existence an 
asset, there is good reason, in the absence of special circumstances, 
for treating such expenditure as capital; Atherton v. British Insu- 
lated and Helsby Cables Ltd. (1925) 10 Tax Cas. 155, at pp. 192-3. 
Broadly speaking, outlay is deemed to be capital when it is made 
for the initiation of a business, for the extension of a business, or 
for a substantial replacement of equipment, /.R. Comrs. v. The 
Granite City Steamship Co. Ltd. (1927) 13 Tax Cas. 1, at p. 14, 
and see St. Andrew's Hospital, Northampton. v. Shearsmith 
(1887) 2 Tax Cas. 219. A taxpayer can make a capital expendi- 
ture upon the land of a third party—it is none the less a capital 
expenditure because it is not upon his own land, Boyce v. Whitwick 
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Colliery Co. Ltd. (1934) 18 Tax Cas. 655, at pp. 685; 690. It has 
often been tried to lay down some sort of principle which shall be 
a guide (as to whether annual sums are capital or income), but 
one has to look at the facts in each case; Boyce v. Whitwick Colliery 
Co. Ltd. (1934) 18 Tax Cas. 655, at p. 680. Again, expenditure 
which is deductible if incurred by the owner of one business, may 
be capital expenditure if incurred by the owner of a different busi- 
ness, Law Shipping Co. Ltd. v. I.R. Comrs., 12 Tax Cas. 621, at 
pp. 627-8, and vice versa, Union Bank of Australia Ltd. v. C. of T. 
(N.Z.) (1920) N.Z.L.R. 649. 

In elaboration of and in addition to the cases cited in the 
extract from the judgment of Viscount Cave L.C. in Atherton v. 
British Insulated and Helsby Cables Ltd. (1925) 10 Tax Cas. 155, 
ante, the following have been held to be capital losses and out- 


goings: 


Expenses of closing part of business 

In order to extend its business a company opened a manufactory 
and installed machinery; but subsequently closed it, removed a 
portion of the machinery, and re-opened the manufactory on a 
smaller scale, thereby losing a portion of the original expenditure. 
Heid, that the loss was a loss of capital, and therefore not an 
admissible deduction. Smith v. Westinghouse Brake Co. (1888) 
2 Tax Cas. 357. But note specific allowance under S. 59, where 
plant disposed of, scrapped, lost or destroyed. 


Removal Expenses 

A company established for the buying and selling of granite 
moved their business to larger premises and defrayed the whole 
cost out of revenue. Held, the company was not entitled to deduct 
the expenses of carting granite from the old yard to the new, and 
of taking down and erecting two cranes—Granite Supply Associa- 
tion Ltd. v. Kitton (1905) 5 Tax. Cas. 168. 

See also Board of Review Decisions, Vol. I, Cas. 28, where a 
claim to write off removal expenses over a period of years was 
disallowed. 


Initial Repairs 

The appellant company purchased a secondhand ship at a date 
when her periodical Lloyd’s survey was overdue, but had been 
deferred pending the completion of a voyage then in contemplation. 
On her return six months later the survey was made and the com- 
pany was obliged to spend a large sum in repairs. Held, that, 
except for such part of the cost of the repairs as was attributable 
to the period during which the ship was employed in the appellant 
company’s trade, the expenditure in question was in the nature of 
capital expenditure, and was not an admissible deduction in com- 
puting the company’s profit, Law Shipping Co. Ltd. v. I.R. Comrs. 
(1923) 12 Tax Cas. 621. The cost of initial repairs to a ship pur- 
chased in a state of disrepair is just as much capital expenditure 
as it would have been if the work had been executed by the seller 
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and the cost added to the price of the ship, at pp. 627, 628. The new 
Acts specifically prohibit a deduction of capital repairs such as 
those mentioned in the above case. 


Loss on realisation of Shares taken up to secure Contracts 


The appellant carried on the business of architect, suveyor and 
engineer, and in order to secure contracts for the erection of mills 
it was necessary for him to take shares of the milling companies 
granting the contracts. The shares taken up were subsequently 
sold at various dates at a loss. The sale of the shares was necessary 
to provide funds for securing new contracts. Held, that the loss 
was a loss of capital, and was not an admissible deduction in com- 
puting the profits of the appellant, Stott v. Hoddinott (1916) 7 
Tax. Cas. 85. A loss of this nature should be distinguished from 
that sustained by a bank on realisation of investments forming part 
of its reserve fund, as such a loss is an allowable deduction—Union 
Bank of Australia Ltd. v. C. of T. (N.Z.) (1920) N.Z.L.R. 649, 
per Sim J. “It was contended . . . that the loss here was one of 
capital, and not one incurred in carrying on the business of bank- 
ing. But this argument is based, we think, on too narrow a view 
of what constitutes the business of banking. In order to carry on 
such a business properly it is necessary to have a large reserve 
fund. This fund is created out of profits, and is invested so as to 
be available immediately for meeting demands on the bank as they 
may arise. It is not treated as part of the capital of the bank, and 
the investments cannot be regarded as investments of capital. They 
are a use of profits for the purposes of the business of banking 
when conducted in the recognised and proper manner. The realisa- 
tion from time to time of these investments appears to be part of 
the ordinary business of a banker. . . .” See also C. of T. (N.S.W.) 
v. The Commercial Banking Co. of Sydney Ltd. (1927) 27 S.R. 
231, 44 W.N. (N.S.W.), 65. 


Reduction of Capital of Limited Company 

A company which had made losses in trading carried forward a 
debit balance from year to year in its balance sheet. The existence 
of this debit balance stood in the way of the payment of dividends 
when it entered on a period of profit earning. To enable divi- 
dends to be paid, the company applied to the Court to have its 
capital reduced, and in so doing incurred legal and other expenses. 
Held, that the expenditure in question was not expenditure for 
the purposes of the trade of the company, but for the purpose of 
distributing the profits of such trade, and was not an admissible 
deduction. Archibald Thomson, Black & Co. Ltd. v. Batty (1919) 
7 Tax. Cas. 158. 

The following losses and outgoings have also been held to be 
losses and outgoings of capital :— 

Loss of Capital invested in Subsidiary Company. M. Jacobs, 
Young & Co. Ltd. v. Harris (1926) 11 Tax. Cas. 221, and Baker 
v. Matsie Podu & Co. Ltd. (1927) 13 Tax. Cas. 235. Amount 
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paid by a stock and share broker for a seat on the Stock Exchange. 
In re Income Tax Acts; ex parte A.B. (1898) 24, V.L.R. 337; 
4 A.L.R. 231 (decision of Hood J. overruled by Victorian Full 
Court, 28 V.L.R. 431, post). Amount paid for purchase of a 
medical practice. In re Income Tax (1902) 28 V.L.R. 431; 8 
A.L.R. 186. Amount paid to purchase gold mine, the price to be 
paid “yearly in sums equal to 20 per cent. of the value of gold 
won from the said properties . . . after deducting all working 
expenses.” In re Income Tax 1915, V.L.R. 530; 21 A.L.R. 359. 
Cost of change over from direct current to alternating current 
over a period of years, Adelaide Electricity Supply Co. Ltd. v. 
D.F.C. of T. (1930) 1 A.T.D. 4. Amount paid by theatre pro- 
prietors for option to lease theatre site where amount forfeited 
through non-exercise of option, Associated Theatres Ltd. v. C. of 
T. (N.S.W.), (1935) 3 A.T.D. 247. 


Wasting Assets 

Specific provision is made for allowances in respect of that por- 
tion of an annuity which represents its purchase price (S. 26 (c)), 
depreciation of plant (S. 54), also fences, dams and certain other 
structural improvements on land used in agricultural or pastoral 
pursuits (S. 54), the cost of felled timber (Ss. 67 and 70), amor- 
tisation of premiums paid in respect of leases and certain improve- 
ments thereon (S. 88), and the cost of plant and development of 
certain mining properties (Ss. 122-4). Apart from these specific 
provisions, any loss sustained through the exhaustion of capital 
is not an allowable deduction, whether it be occasioned by the pro- 
cess of converting an asset into income, ¢.g., mining properties, or 
by effluxion of time, e.g., patents. The following are examples :— 


Mining Properties 

A company of coal and iron masters exhausted annually a cer- 
tain estimated proportion of their mineral fields, and upon this 
ground claimed to deduct a corresponding portion of the cost of 
the pits sunk for the purpose of working the minerals. Held, that 
the deduction was not allowable. Coltness Iron Co. v. Black (H.L.) 
(1881) 1 Tax. Cas. 287. N.B.—The New South Wales Act con- 
tains specific provisions for an allowance of expenditure incurred 
during the year of income by any taxpayer carrying on mining 
operations in the State for labour and materials employed in sink- 
ing shafts in a producing mine. 

A company owned nitrate grounds in Chili, which, with the 
factory, machinery, etc., will become useless when the nitrate is 
exhausted. The raw material from which the nitrate is produced 
is found in deposits on the grounds at or near the surface, is 
loosened by explosives, and dug up, and is then crushed and other- 
wise treated at the company’s factory. The company claimed a 
deduction for the cost of the raw material worked up in the year. 
The company had set aside £25,000 in that year with a view to 
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meeting, inter alia, the eventual exhaustion of the grounds. Held, 
that the amount claimed was not an allowable deduction, Alianza 
Co. Ltd. v. Beil (1905) 5 Tax Cas. 172. 

A company carrying on the business of oil producing and refin- 
ing bought certain oil wells. The expressed consideration for the 
unwon oil was £70,000, which was stated to have been calculated 
by reference to the estimated production of the wells. This sum 
of £70,000 was placed to “Crude Oil Suspense Account” in the 
company’s books to represent the oil purchased, and, as oil was 
produced, a sum equal to two rupees per barrel was transferred 
from that account to revenue account, to represent the actual pur- 
chase of oil. The company contended that in principle the sum 
of £70,000 was an admissible deduction in computing its profits, 
and claimed for the year ended July 31, 1929, a deduction of 
£19,896, representing, as it contended, the cost of stock actually 
purchased in that year. Held, that the £70,000 was a capital ex- 
pense, and that no part of it was admissible as a deduction, Hughes 
v. British Burmah Petroleum Co. Ltd. (1932) 17 Tax. Cas. 286. 

On the other hand, a company acquired from another company 
its rights in certain dumps of “tailings,” or residuals, that re- 
mained after the extraction of gold from ore taken from certain 
gold mines. The mines in question had been worked by the 
vendor company over a long period, and the tailings were accumu- 
lated in dumps, partly on lands comprised in that company’s mining 
leases, and partly on sites on which it held “tailing leases.” The 
vendor company sold its mines in February, 1929, but retained for 
a specified period the sole right to treat the tailing dumps, which 
were known to contain gold. In September, 1929, it sold its rights 
in the dumps to the appellant company, whose sole business was 
that of extracting gold from the tailings and selling the gold so 
obtained. The appellant company contended that its trade was 
not that of mining, that the tailing dumps at no time formed a part 
of the land on which they were deposited, that they ought to be 
regarded as part of the stock-in-trade, and that the cost of the 
tailings treated during the period should be deducted from the 
proceeds of sale of bullion. Held, that the purchase price of the 
tailings was an admissible deduction, Golden Horse Shoe (New) 
Ltd. v. Thurgeod (1933) 18 Tax Cas. 280. It is difficult to state 
any principle in these cases which is necessarily and always deci- 
sive, ibid. at pp. 292 and 297. The test of circulating, as con- 
trasted with fixed capital is as good a test in most cases as can be 
found, ibid. at p. 298 (see also p. 301). 

In view of the new provisions contained in S. 51 (2), care may 
have to be exercised in applying with full force the first two Eng- 
lish decisions mentioned in this paragraph (see “Raw Materials,” 


post). 
Patents, Trade Marks, Etc. 


The cost of acquiring patents, copyrights, trade marks and the 
like for use in a business is a capital outgoing, and no deduction is 
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allowed in respect of the original outlay, or for depreciation owing 
to effluxion of time. C/f. Jn re a Taxpayer (N.S.W. 1934 No. 1) 
2 A.T.D. 448. The position is otherwise where the object of 
acquiring the patents is to sell them at a profit (S. 26 (a)). In 
this class of case they are virtually trading stock, and their cost 
must be brought to account in ascertaining the profit or loss on 
sale. There may also be another circumstance where the amount 
paid for patents is an allowable deduction. An American com- 
pany assigned to an Australian company letters patent and a trade 
mark. There was also an agreement under which the American 
company bound itself to furnish to the Australian company par- 
ticulars of all latest patents that the American company was 
applying for, and the Australian company agreed that, within 
thirty days after receipt of such notification, it would endeavour 
to procure the issue of letters patent under the laws of Australia. 
Some might be valuable, others valueless. “Perhaps I am unwise 
to express an opinion, but as the matter has been put before me I 
think it will do no harm to express my opinion that, in the case of a 
contract of this kind, where it is shown that the money was paid 
for something of no value, that the money being paid then for the 
purpose of keeping the business above would be an allowable 
deduction,” per Sheridan D.C.J. in, In re a Taxpayer (N.S.W. 
1934 No. 3), 2 A.T.D. 448. 


Goodwill or Licence 

“Premium” in relation to the grant, assignment or surrender of 
a lease also includes any consideration for or in connection with 
any goodwill or licence attached to or connected with land, a lease 
of which is granted, assigned or surrendered (S. 83). A tax- 
payer who has paid any “premium” in respect of land, premises or 
machinery, used for the purpose of producing assessable income, 
is entitled to a sinking fund deduction in respect of the amount so 
paid (S. 88 (1)). Thus, a deduction is allowed in respect of 
amounts paid for goodwill, or a licence associated with leasehold 
property or machinery, but there is no provision for a deduction 
for goodwill or a licence acquired in the purchase of a freehold 
estate. A distinction must be drawn between the splitting up of a 
lump sum into annual instalments and an annual payment (unre- 
lated to a lump sum consideration) for the use, during a certain 
period, of valuable rights. Thus, a company acquired by assign- 
ment the rights of the assignor under (a) an under lease by which 
he became lessee of premises used as a cinema hall, together with 
the use of fixtures, fittings and furniture, at a yearly rent, and 
(b) a deed supplemental to the under lease, by which he was 
granted the goodwill of the cinema business carried on at these 
premises, subject to a payment of £500 per annum. The deed 
included an option of purchase of the head lease and goodwill for 
£3,500. Held, that the payment under the deed was an admissible 
deduction, Ogden v. Medway Cinemas Ltd. (1934) 18 Tax Cas. 
691. 
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Expenditure Incurred in Purchase of Trading Stock 

Expenditure incurred, or deemed to have been incurred, in the 
purchase of stock used by the taxpayer as trading stock shall be 
deemed not to be an outgoing of capital or of a capital nature 
(S. 51 (2)). The initial outlay on trading stock is thus deductible. 


Trading Stock Acquired at Disposal Sale, or by Gift, Etc. 

Where the whole or any part of the assets of a business carried 
on by a taxpayer is disposed of by sale or otherwise howsoever, 
and the assets include any property, being trading stock, standing 
or growing crops, or crop-stools, the value of that property shall 
be included in the vendor’s or donor’s assessable income, and any 
person acquiring the property shall be deemed to have purchased 
it at the amount of that value (S. 36). 


Raw Materials 

These are trading stock, and if specifically acquired as such their 
cost is deductible. In Golden Horse Shoe (New) Ltd. v. Thur- 
good (1933) 18 Tax Cas. 280, it was held that the purchase price 
of dumps of tailings from gold mines was an admissible deduc- 
tion. On the other hand, a deduction was denied in respect of the 
cost of nitrate deposits, Alianza Co. Ltd. v. Bell (1905) 5 Tax Cas. 
172, and of oil in wells, Hughes v. British Burmah Petroleum Co. 
Ltd. (1932) 17 Tax Cas. 286. See also the disallowance by the 
Commissioner in I.T.O. 1022 of a deduction to brickmakers of 
3d. per 1,000 bricks in respect of clay, etc., used in the manufac- 
ture of bricks. It is thought that the new provision contained in 
S. 51 (2) modifies the last-mentioned English decisions, and is 
wide enough to permit of a deduction of all raw materials, the 
value of which is capable of estimation at the time of acquisition. 


Purchase of Unexecuted Contracts 

A company took over a business consisting partly of unexecuted 
contracts. Held, that in calculating the profits arising from the 
performance of the contracts, no deduction could be allowed in 
respect of their estimated cost price, City of London Contract 
Corporation v. Styles (1887) 2 Tax Cas. 239. 

S. 51 (2) may modify this decision in the case of partly executed 
contracts. For example, A may have spent £1,000 in labour and 
materials on the erection of a building under contract. He assigns 
the partly executed contract, by consent, for £1,000, to B. B com- 
pletes the building, spending a further £2,000 in labour and mate- 
rials. B receives £3,500 for the job. The profit made by B is 
£500. The amount of £1,000 paid by B to A would appear to 
be expenditure incurred, or deemed to have been incurred, in the 
purchase of stock used by B as trading stock (using the term 
generically to include raw and partly finished materials to be 
turned into finished goods ready for sale), and in view of the new 
provision, is therefore deemed not to be an outgoing of capital or 
of a capital nature. It does not seem to affect the position whether 
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the above assignment was a separate transaction or whether it was 
part of the assets included in the sale of a business. 


Purchase of Unexpired Contracts to Buy or Sell at 
Advantageous Prices 

The proprietor of a business died, and under the terms of his 
will the appellant, his son, acquired the business at a valuation. 
The price included £30,000, the value of certain unexpired con- 
tracts with colliery owners for the supply of coal at fixed prices. 
Held, by the House of Lords, that the sum of £30,000 was not an 
admissible deduction (City of London Contract Corporation v. 
Styles, supra, applied), John Smith & Sons v. Moore (1921) 12 
Tax Cas. 266. “The appellants say that this £30,000 was a dis- 
bursement or expense incurred by them for the purposes of their 
trade or business, and necessitated in order to earn its profits, 
having in truth been paid for the purchase of coal as part of their 
stock-in-trade. . . He had bought, as part of the capital of the 
business, his father’s contracts. These enabled him to purchase 
coal from the colliery owners at what we were told was a very 
advantageous price, about fourteen shillings per ton. He was able 
to buy at this price because the right to do so was part of the 
assets of the business. Was it circulating capital? ... My Lords, 
in the case before us the appellant, of course, made profit with cir- 
culating capital, by buying coal under the contracts he had acquired 
from his father’s estate at the stipulated price of fourteen shillings 
and reselling it for more, but he was able to do this simply because 
he had acquired, among other assets of his business, including the 
goodwill, the contracts in question. It was not by selling these 
contracts, of limited duration though they were; it was not by 
parting with them to other masters, but by retaining them, that he 
was able to employ his circulating capital in buying under them. 
I am, accordingly, of opinion that, although they may have been 
of short duration, they were none the less part of his fixed capital. 
That he had paid a price for them makes no difference. . . The 
£30,000 paid for the contracts, therefore, become part of the 
appellant’s fixed capital, and could not properly appear in his 
revenue account. If that be so, then it was a sum employed as 
capital in his trade, and has to be excluded as a deduction from 
the profits on which he is assessed” (per Lord Haldane). 

There appears to be a clear distinction between the value of 
trading stock included in a partly executed contract, as in the 
example quoted in the previous paragraph, and the value of the 
goodwill associated with an unexpired contract, as in John Smith 
& Son v. Moore, supra. The latter is a sale of a right to future 
profits, and has been held not to be an allowable deduction. 


Character of the Trade 

In Strong & Co. v. Woodifield (1906) 5 Tax Cas. 215, Earl 
Loreburn said: “I think only such losses can be deducted as are 
connected with it in the sense that they are really incidental to the 
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trade itself. They cannot be deducted if they are mainly inci- 
dental to some other vocation, or fall on the trader in some char- 
acter other than that of trader. The nature of the trade is to be con- 
sidered. To give an illustration, losses sustained by a railway 
company in compensating passengers for accidents in travelling 
might be deducted. On the other hand, if a man kept a grocer’s 
shop, for keeping which a house is necessary, and one of the 
window shutters fell upon and injured a man walking in the street, 
the loss arising thereby to the grocer ought not to be deducted. 
Many cases might be put near the line, and no degree of ingenuity 
can frame a formula so precise and comprehensive as to solve at 
sight all cases that may arise. In the present case I think that 
the loss sustained by the appellants was not really incidental to 
their trade as innkeepers, and fell upon them in their character, 
not of traders, but of householders.” 

The distinction between the case of The Herald and Weekly 
Times Ltd. v. F.C. of T. (1932) 2 A.T.D. 169, and Strong & Co. 
v. Woodifield, supra, apart from any difference in the English and 
Commonwealth provisions, lies in the degree of connection between 
the trade or business carried on and the cause of the liability for 
damages. In the former case, the findings of Mann J. showed 
that claims for libel are an ordinary incident of the business of 
conducting a newspaper. 

The cases of 1.R. Comrs. v. Von Glehn & Co. Ltd. (1920) 12 
Tax Cas. 232, and /.R. Comrs. v. Warnes & Co. Ltd. (1919) 12 
Tax Cas. 227, which decide that penalties imposed for breach of 
the law committed in the course of exercising a trade cannot be 
deducted, are distinguishable from the case of The Herald and 
Weekly Times Ltd. v. F.C. of T., supra, for a somewhat similar 
reason. The penalty is imposed as a punishment of the offender 
considered as a responsible person owing obedience to the law. Its 
nature severs it from the expenses of trading. It is inflicted 
on the offender as a personal deterrent, and it is not incurred by 
him in his character of trader—per Gavan Duffy C.J. and Dixon J., 
2 A.T.D., at p. 172. Lord Sterndale M.R. (in Von Glehn’s case, 
supra), said at 12 Tax Cas., p. 238: “It is perhaps a little difficult 
to put the distinction into very exact language, but there seems to 
me to be a difference between a commercial loss in trading and a 
penalty imposed upon a person or a company for a breach of the 
law which they have committed in that trading.” 


Private or Domestic Expenditure 

A deduction is prohibited of all losses and outgoings to the 
extent to which they are losses or outgoings of a private or domes- 
tic nature. The following are illustrations :— 

A man and his wife were appointed master and mistress of a 
National School at a joint salary. The master claimed a deduction 
of £30 in respect of the cost of a domestic servant, employed to 
carry out the duties of his household while his wife was engaged 














1937 THE AUSTRALIAN ACCOUNTANT 505 


at school. Held, that this was not a deductible expense ; Bowers v. 
Harding (1891) 3 Tax Cas. 22. 

A taxpayer assessed in respect of the rent derived from letting 
her house furnished, claimed as a deduction the rent paid by her 
for another furnished house in which she lived while her own was 
let. Held, that the deduction was inadmissible; Wylie v. Eccott 
(1912) 6 Tax Cas. 128. 

Specific allowances are made to a taxpayer in respect of the 
maintenance of his wife and children, and, in some cases, his 
dependants. An allowance is denied, therefore, of expenditure 
incurred, and payments becoming due, by a taxpayer in the year of 
income in or for the maintenance of his wife or any member of 
his family, under the age of 16 years, whether or not the expendi- 
ture was incurred in the production of assessable income. 

Penalties imposed for breaches of the law committed in the 
course of exercising a trade are not deductible. 

“The penalty is imposed as a punishment of the offender con- 
sidered as a responsible person owing obedience to the law. Its 
nature severs it from the expenses of trading. It is inflicted on the 
offender as a personal deterrent, and it is not incurred by him in 
his character of trader”; The Herald and Weekly Times Ltd. 
v. F.C. of T. (1932) 2 A.T.D. 169, at p. 172; and see “Character 
of the Trade.” 

Travelling expenses from the taxpayer’s home to his place of 
business are, generally, not deductible, being regarded as a per- 
sonal expense. 

Where losses and outgoings are incurred partly in the course of 
producing assessable income and partly for private or domestic 
purposes, they are apportionable. For example, a medical prac- 
titioner owning his own premises may deduct a proportion of ex- 
penses, such as rates, interest, insurance, etc., as being applicable 
to that portion used in carrying on his practice. Rent paid is 
apportionable accordingly. The conventional allowance in respect 
of such expenditure is one-third thereof, in the case of medical 
practitioners, and one-half in the case of storekeepers. Particu- 
lar circumstances may warrant a greater allowance. Wages paid 
to employees engaged partly in domestic duties and partly in a 
business are also apportionable, e.g., a maid employed by a medical 
practitioner. 


Expenditure Relating to Exempt Income 

A deduction is also not allowed in respect of losses and out- 
goings to the extent to which they are incurred in relation to the 
gaining or production of exempt incomes. But see S. 77, which 
permits a deduction of losses incurred in carrying on an Aus- 
tralian business, the income from which, if any, would be exempt 
income. 

Where expenditure is incurred partly in the production of 
assessable income and partly in the production of exempt income, 
such expenditure is apportionable. 
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Question Box 


FEDERAL ESTATE DUTY 
Question: 

R.J.H., Qld., writes: 

Re Federal Estate Duty—Commonwealth bonds in settlement 
—September issue, p. 127, you mention Executors should always 
take advantage of the privilege when loans are at a discount. I 
submit two questions: 

(1) If the Executor is not sole beneficiary can he trade in bonds? 

(2) The saving mentioned of £50/12/6—would it be income to 
the beneficiary ? 

Answer : 

(1) The Executor is in no circumstance trading in bonds. In 
the circumstances quoted he has to meet a debt for Federal 
Estate Duty of £1,069/18/9, and if he can meet this in- 
debtedness by purchasing bonds for a smaller sum, he is 
acting within his rights in so doing. In fact, it is his moral, 
if not his legal, duty to do so. 

(2) The saving is not income of the beneficiary. The total cost 
of paying the Estate Duty, £1,019/6/3, is a debit to corpus 
account. It is thus a saving to corpus. 





Sales Tax 
Arps TO MANUFACTURE 
In the article on the above subject by Mr. H. R. Irving, which 
appeared in our December issue, the following corrections, necessi- 
tated by typographical errors, should be made: 
Page 440— 

Item 113 B (2).-—Delete comma after word “otherwise” 
in second line. 

Item 113 C.—Add the words “by him” after “used” in last 
line. 

Definition of “Aids to Manufacture,” Clause (d).—Add the 
words “of waste substances resulting from any process- 
ing” after the word “disposing” in the first line. 

Page 441— 

Add the words “or exempt” after the word “taxable” in 

the 12th last line. 
Page 443— 

In the last column the words “used as germicides on vats, 
pasteurisers, etc., after they have been cleansed with 
washing soda, etc.,” apply only to Chlorize and Sodium 
Hypochlorite. 


METHOD oF INVOICING 


In the November, 1936, issue of the Journal, p. 297, appears 
a letter from Mr. L. J. Linklater, a.F.1.a., a.c.a.a., on the above 
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subject, together with comments by Mr. H. R. Irving thereon. 
Mr. Linklater has written in reply to Mr. Irving’s comments as 
follows : 

“(1) I agree with him now that we are informed that 
‘D’ purchased the fittings for his own use, but the article 
in September issue did not give this information. 

“(2) Mr. Irving states that a sale might not be a wholesale 
sale even when the purchaser is a re-seller, and quotes as an 
instance the case under discussion where a retail shopkeeper 
purchases for his own use. I do not agree with this statement. 
A person may be a re-seller generally speaking, but for any 
transaction where he purchases goods for his own use, he 
ceases to be the re-seller and becomes the consumer. 

“In support of my statement that a sale to a re-seller is a 
wholesale sale as far as the Sales Tax Act is concerned I 
would refer you to Sales Tax Assessment Act No. 1, Section 
3 (i) and sub-section 4 of the same section.” 

The following is Mr. H. R. Irving’s further reply: 

“In regard to point (2) above, I am afraid that Mr. Link- 
later has misunderstood my earlier comments. 

“T stated that ‘the Sales Tax Act does not state (as claimed 

by Mr. Linklater) that the last wholesale sale is the last sale 
of goods to a re-seller . . . a sale might be a wholesale sale 
when the purchaser is not a re-seller, and a sale might 
not be a wholesale sale even when the purchaser is a re-seller, 
e.g., when ... the purchaser acquires the particular goods for 
his own use.’ 
“Tt is the italicised part of my comments that Mr. Linklater 
now states he disagrees with, yet his own view that ‘a person 
may be a re-seller generally speaking, but for any transaction 
where he purchases goods for his own use he ceases to be 
the re-seller and becomes the consumer’ is, in substance, quite 
in agreement with mine, though expressed in somewhat 
different terms. 

“Under the circumstances mentioned, the sale to the con- 
sumer who is generally a re-seller may be a retail sale, as 
stated in my original comments. The deciding factor is not 
the nature of the business of the purchaser but whether the 
purchaser is to re-sell the goods or apply them to his own 
use. 

“If he buys the goods for the purpose of re-sale, the sale 
by the vendor to him is a wholesale sale, but if he buys the 
goods for his own use, the sale by the vendor is a retail sale 
unless the goods were sold at a discount of the kind allowed 
by the vendor to other persons engaged in trade or business. 
“This statement, of course, disregards the effect of the 
recent amendment to the definition of ‘Sale of Goods by 
Wholesale’ which was made since my comments appeared in 
the November issue of the Journal.” 
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Bankruptcy Section 
Edited by A. H. OuTHwalTtE, F.c.A. (AUST.) 


UNDUE PREFERENCE. JUDICIAL PROCEEDING 
“SUFFERED.” EFFECT OF SECTION 95 UPON COM- 
PLETED ATTACHMENT UNDER SECTION 92 (2) (c) 


A judgment of great importance to trustees was recently 
delivered by His Honour Mr. Justice Lukin upon an application 
by the Official Receiver for a declaration as against one of the 
bankrupt’s creditors that a judgment obtained by the creditor, a 
garnishee order in pursuance of the judgment, and a consequential 
payment by the garnishee to the judgment creditor were void as 
against the trustee on the ground that the judgment and/or the 
garnishee were judicial proceedings “suffered” by the bankrupt 
within the provisions of Section 95 of the Bankruptcy Act. 

The questions that arose were: 

1. Was or were there a judicial proceeding or proceedings “suffered” by 
the debtor, at all relevant times a person unable to pay his debts as they 
became due from his own money, in favour of the respondent, a creditor, 
having the effect of giving that creditor a preference, priority or advantage 
over other creditors, the debtor having become a bankrupt on a bankruptcy 
petition presented within six months thereafter? 

2. Were the rights of the respondent those of a “purchaser, payee or 
encumbrancer in good faith and for valuable consideration and in the ordinary 
course of business” within the meaning of Clause (b) of sub-Section (2) of 
i th) 9, so as to protect him from the effects of Section 95, sub-Sec- 
tion s 

3. 7 the respondent’s attachment of debt has been completed so as to 
entitle the respondent under Section 92 to the retention of the benefit of 
such attachment, does a voidable preference under Section 95 neutralise 
that right or does the full completion of such attachment in accordance with 
the provisions of Section 92 neutralise Section 95 and give the respondent, 
what otherwise would have been a voidable preference, an indefeasible title 
to such money? 

His Honour, in his judgment, set forth fully the circumstances 
leading up to the challenged payment to the judgment creditor by 
the Commercial Banking Co. of Sydney Ltd. of the sum of 
£646/12/-, being the amount of the debtor’s credit balance with 
the bank, for which the judgment creditor had obtained a garnishee 
order against the bank. The whole of these circumstances, as 
recited in His Honour’s judgment, showed such commendable 
activity and promptitude on the part of the judgment creditor’s 
solicitor in the interests of his client that it seems almost a pity 
that His Honour felt impelled to set aside the eminently successful 
outcome of this professional assiduity on the ground merely that 
a debtor in such circumstances must have some regard for the 
interests of his creditors as a whole. The activities of the judgment 
creditor and his solicitor included a special trip to Sydney to 
investigate the debtor’s affairs, a visit to his home, a meeting at 
8 p.m. at the debtor’s place of business to investigate his books 
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and inspect and value his stock, preparation of a statement of 
affairs and signature by the debtor of an acknowledgment of 
liability dictated by the solicitor. A further meeting at the Metro- 
pole Hotel, when the debtor was told “they were going to issue 
a writ on me that afternoon,” the due issue of the writ that after- 
noon, judgment in default of appearance, garnishee order against 
the bank, and payment of the £646/12/- followed in quick succes- 
sion. It was only just about the time when the money was actually 
being handed over by the bank that several other creditors woke 
up and there ensued a barrage of writs, to which the debtor entered 
an appearance for the purpose, as he admitted, of delay. 

The kaleidoscopic nature of this series of events lends itself to 
the suggestion of an unresisting debtor well disposed towards the 
methods of his apparently adamant creditor and ready to passively 
assist him to gain by a roundabout method that preference which 
a cheque on the bank account would have given in a simpler but 
more unmistakable fashion. His Honour had no difficulty in find- 
ing that the judgment and garnishee order amounted to a “judicial 
proceeding,” and that thereby and by the attachment of the bank’s 
debt the judgment creditor had obtained a priority or advantage 
over other creditors. 

The matter then resolved itself into the question as to what is a 
judicial proceeding suffered, and the greater and, from a trustee’s 
point of view, most interesting part of the judgment was devoted to 
the determination of this question. In quoting the dicta of a num- 
ber of English Judges on the subject, His Honour emphasised the 
fact that under the English Statute the intention or state of mind 
of the debtor is material, whereas under the Commonwealth Bank- 
ruptcy Act it is not. In this connection His Honour quoted from 
the High Court judgment in Richardson & Co. Ltd. v. Lloyd & 
Anor. His Honour Mr. Justice Starke, in that judgment, referring 
to Section 95 of the Act, said: 


“It simply declares that a conveyance, transfer or assignment 
made within a certain time before bankruptcy having the effect 
of giving the creditor a preference shall be void. Jt looks to the 
effect of the transaction and not to the intent or state of mind 
of the debtor.” 


And His Honour Mr. Justice Evatt: 

“In my opinion words could hardly be devised which would 
more plainly show a legislative intent to hit at the results and 
effects of a debtor’s action whatever his motive or intention may 
have been. The test adopted is completely objective and in no 
way subjective.” 

His Honour also referred as follows to the decision of His 
Honour Judge Paine in Rosie Steele & Anor. v. Andrews & Anor., 
in which the facts were similar to those of the present case: 

“The learned Judge, at page 53, said: ‘Further, we look at 
the other categories coming under the provisions of the Section 
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and they all connote at least a conscious mental attitude.’ He 
thought that the verb ‘suffer’ in Section 95 means ‘to permit, to 
allow, to be passively acquiescent.’ I respectfully disagree with 
the learned Judge’s conclusion. I do not agree that the word 
‘suffered’ was used in the restricted sense suggested. There is 
to my mind only one way in which the debtor can be said ‘to 
permit, to allow, or to be passively acquiescent’ in a judgment 
for an undisputed or indisputable debt and that is by the debtor’s, 
who is in fact insolvent, failing to take proceedings at once to 
have his estate administered in bankruptcy either under an order 
of sequestration whereon Section 62, sub-Section (2) would 
immediately operate to stop all actions and any fresh steps in 
an action without the leave of the Court, or under Part XI, 
whereunder a stay order could be obtained under Section 159, 
sub-Section (1), or under Part XII, whereunder a stay order 
could be obtained under Section 192, sub-Section (3).” 


In conclusion, His Honour held that the proceedings were 
judicial proceedings suffered by the bankrupt and were void against 
the trustee under Section 95 of the Act. 

It will be seen that His Honour found it unnecessary to deter- 
mine whether or not there had been any conscious mental attitude, 
any permission, or any passive acquiescence on the part of the 
debtor for the reason that, as His Honour held in effect, the judg- 
ment and consequent garnishee proceedings were suffered irre- 
spective of any mental attitude on the part of the debtor. The 
judgment will, in this respect, be of much assistance to trustees 
in that it will simplify the determination of questions of preference 
arising out of judgment and execution by eliminating the difficult 
question of collusion on the part of the debtor. 

The second question set forth above was answered as follows: 

“Assuming that under sub-Section (2) the respondent is a 
purchaser or payee under that Section, the evidence negatives, 
in my opinion, the assertion that he acted in good faith. I doubt 
also if the transaction can be said to have been done in the 
ordinary course of business according to the test laid down by 

the High Court in the case of Robertson and Grigg, 47 C.L.R. 

257." 

As to the third question, His Honour held on this subject that 
Section 92 is a restrictive Section which, in the event of bank- 
ruptcy, deprives the judgment creditor of the charge over the goods 
which he would otherwise have under the Sale of Goods Act unless 
he has completed the attachment by receipt of the debt. It is not, 
as it were, an enabling Section and does not give the creditor 
under a completed execution any greater rights than he would have 
as a holder of a duly registered bill of sale, stock mortgage, lien on 
crop, or assignment of book debts. All of these are declared by 
Section 91 to have the effect of excluding the property comprised 
therein from the property divisible amongst the bankrupt’s credi- 
tors, but, nevertheless, can be set aside if they come within the 
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provisions of Section 95. His Honour, therefore, held in con- 
clusion : 

“In my opinion the entire completion of the execution under 
and within Section 92 does not neutralise the provisions of Section 
95, but, where operative, the provisions of Section 95 do neutralise 
the rights, retained by the creditor under Section 92. 

“I, therefore, make a declaration in the form of this motion.” 


AMENDING BANKRUPTCY BILL 


Recommendations for amendment of the Bankruptcy Act were, 
some three years ago, submitted through the Associated Chambers 
of Commerce to the then Attorney-General (now Sir John Latham 
C.J.), and were in due course referred by him to a Parliamentary 
Committee. The Committee members have since presumably 
devoted all the time they have had to spare from other more impor- 
tant legislation towards gaining a thorough mastery of this some- 
what technical subject, aided, no doubt, in their labours by close 
study of a series of recommendations submitted to the then 
Attorney-General by a conference of Associations whose repre- 
sentatives were well qualified by experience to suggest improve- 
ments of the existing law. 

The fruits of the Committee’s endeavours since those recom- 
mendations were submitted some three years ago are now repre- 
sented by a Bill which the present Attorney-General obtained 
leave to introduce late one evening recently. The object of this 
last-minute effort was presumably to enable the Government to 
point with pride to the fact that much-needed reform of the bank- 
ruptcy law, although it has been sidetracked for some three years 
past, has not been completely jettisoned before the long adjourn- 
ment. 

The Bill can hardly be considered a masterpiece. It bears the 
imprint of disregard of the recommendations referred to above 
and of the Committee’s neglect to invite evidence as to commercial 
and professional experience of the deficiencies of the present law 
in actual practice. It contains some useful and one or two objection- 
able provisions, but, generally speaking, the clauses are devoted to 
cleaning up the messy draughtsmanship of the present Act, and 
convey the impression that a substantial share of any time and 
attention given to the bill must be attributed to the Parliamentary 
draughtsman and the departmental head of the bankruptcy adminis- 
tration. So far as concerns the Committee’s concentrated and pro- 
longed endeavours, it may appropriately be said of them: Par- 
turiunt montes nasciturque ridiculus mus, which, being interpreted, 
is: The mountains are in labour and lo! a Mickey Mouse. 

A full report and criticism of such amendments covered by the 
Bill as affect the administration of estates by trustees in bankruptcy 
will appear in the next issue of this journal. 
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Legal Section 
Edited by G. L. MayMAN, M.A., LL.B., B.COM., A.F.I.A. 


A CROP OF QUESTIONS 


We have received a larger number of questions than usual touch- 
ing various legal problems that have beset our correspondents. 
Where they are of general interest we are glad to join in the 
attempt to answer them, without pretending to be able always to 
meet individual difficulties for which other avenues of advice are 
available. 


SHOPKEEPER AND WINDOW Goops 


Mr. A. Clunies: Ross, of Sydney, writes: 

“Could you ask Mr. Mayman to give the judgment on which is 
based his statement of the legal position of a shopkeeper exhibiting 
goods in a window? 

“Some time ago I raised the point with a barrister. He gave 
the unsupported opinion that an article with a price ticket on it 
was “offered” though, of course, one without a ticket was, in effect, 
merely a decoration. My friend could not, at that time, find a 
decided case turning on the exhibition of a price ticket. Probably 
there have been cases since which lead Mr. Mayman to say the 
law on the point is ‘well-decided’.” 

Mr. B. G. Tonkin, of Sydney, has submitted a similar inquiry. 


Answer: 

Frankly we must say that Mr. Ross has in a sense got us on the 
hip with a pertinent request for decided cases. If a wriggle is 
allowed, permit us to state that the phrase “well decided” was 
used in the broad meaning of covering opinions which are not 
necessarily judicial. In fact, when searching for case law on the 
matter, we are amazed by its scarcity, until the obvious inference 
is drawn that there are few people who could be found prepared 
to proceed against a shopkeeper for failing to hand over window 
goods which a customer fancied he had a title to. 

In the first place the chief element in a contract is the intention 
of the prospective parties. Is there an intention to sell the goods 
exposed in the window whether they are ticketed or not? No 
busy shopkeeper will be ready to admit that he would disturb 
his window display whenever a customer came into the shop with 
a request for the particular article fancied in the display. Our 
opinion is that the customer makes the offer, which the shopkeeper 
can accept by selling identical goods. An example ad absurdum 
can be given of an article lying at the bottom of a case or shelf 
of similar articles covered by one ticket. Could the customer 
successfully claim a right to this article on the ground that he is 
accepting an offer, even though it involved much trouble reaching 
the article after disturbing those above it? 
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We regret that we have no Australian or English cases in 
support but give an apt South African decision. In Crawley v. R. 
(1909) T.S. 1105, the headnote reads: 

“An advertisement by a tradesman of the price of goods sold 
by him is not such an offer as would constitute a completed 
contract so soon as a member of the public expresses his 
willingness to buy and tenders the purchase price.” 

We would welcome any contribution from Mr. Ross’s legal 
friend on the matter. 


CHARGE FOR PRopUCTION oF DocUMENTS 

“Interested,” Melbourne, submits the following poser : 

“As an authoritative answer to the following question may be 
of interest to readers, will you kindly answer it through the pages 
of your journal? 

“The question is: Have practising accountants any authority to 
make charges under the Victorian Supreme Court Office Fees 
Regulations 1927 in regard to searches or inspections of documents 
or books? 

“For example: If an accountant has a lien on the books of a 
company in his possession, and the liquidator of the company 
applies for the production of the books to him, in order that he can 
inspect or take copies of certain information from the books, would 
the accountant have the right to make a charge, and if so, what 
would be the charge?” 


Answer: 

The Regulations referred.to are not applicable to the case, as they 
are concerned only with Court fees. 

As to whether any other relief is available to the accountant 
who has a just grievance when he is put to trouble by a liquidator 
demanding inspection, we can only say that it appears to resolve 
itself into a matter of bargaining. 

A liquidator, no doubt, has the right to inspect, and in the exer- 
cise of any rights he is entitled to an indemnity from the assets 
of the company for any expenses incurred. 

The accountant therefore should require the liquidator to pay 
all just and necessary costs incurred in the production of the 
books. But, as no scale of charges for such services is in existence, 
the amount seems to resolve itself into an agreement between the 
two persons concerned. Perhaps some of our readers can make 
further comments on this case. 


StaMP DuTIES—INTERSTATE RECEIPTS 
From Mr. Soutar a letter submitted to the Commonwealth Insti- 
tute of Accountants reaches us with what is possibly a common 


difficulty. He writes: 
“A firm registered in New South Wales has its accounts paid at 
its Melbourne office, and the monies received are paid into its 
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Melbourne banking account. The receipts issued for these monies 
received are made out in Melbourne on the firm’s receipt form, 
which bears the address of its Sydney office. What is the firm’s 
liability in respect to Stamp Duty under both the Victorian and 
New South Wales Stamp Duties Acts? 

“I would be glad if you would submit this query to the Sub- 
Editor of the Australian Accountant, who deals with this section 
of the law. 

“From information obtained, it appears that the firm would be 
liable to stamp the receipt with both Victoria and New South 
Wales duty stamps, but as I am somewhat uncertain of the legal 
position, I would be most grateful to receive the sub-editor’s 
comment.” 

Answer: 

The facts submitted seem to show that the document is entirely 
a Victorian one even though it bears the Sydney main office 
address. The transaction is confined to Victoria. A firm, unlike 
a company, is not itself a legal entity, so that the parties to the 
payment are all in Victoria. We therefore venture the opinion 
that only a Victorian duty stamp is necessary. If the payments 
subsequently find their way to the head office in Sydney, duty may 
be necessary on the receipt issued from the head office, but in the 
circumstances this is unlikely in any case where the matter would 
be merely an internal settlement. 

As a piece of unsolicited advice we offer a suggestion that the 
Victorian document should also bear the Victoria address. This 
document will, of course, remain in the possession of the Victorian 
debtor who made the payment. 


AUDITING ADVERTISING TRANSACTIONS 


In our October issue, at pages 262-3, appeared a short statement 
on the above subject by Mr. Bruce Scott, which brought in the 
November issue, at pages 317-8, a reply by Mr. Parker. Below 
are given the further views of Mr. Scott on the subject: 

“In reply to Mr. E. Parker’s criticism of my article, would you 
be good enough to allow me to state that I did give an exact 
representation of the legal status of advertising agents. 

“A legal authority informs me that the law of Principal and 
Agent is in no way altered by the mere insertion of the clause 
Mr. Parker refers to, of the existence of which I was well aware. 
He would have us believe that in advertising practice there are 
principals only and no agents, i.e., the advertiser, the advertising 
consultant, the newspaper. In any event, the altered status has 
never been approved by our courts, and the advertising agent 
continues to refer to himself as an agent. Thus, the advertiser is 
left to the mercy of the newspapers and other vendors of adver- 
tising, which may be a perfectly honourable arrangement, but of 
problematic value should any one of them become heavily involved 
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in the financial crash of some unfortunate advertising agent. Until 
the matter is tested at law I still am of the opinion that the 
cautious auditor should talk the matter over with his client.” 

On one aspect of the matter, namely, the relationship of principal 
and agent only do we venture to interpose our views. 

In substance we agree with Mr. Scott that the advertising agency 
is still in law the agent of the principal who has made the appropria- 
tion; the publishers are likewise principals. 


Joint BANKING AccouNT 

Mr. Collingwood, Perth, asks: 

“Would you please give me an opinion on the following case. 

“A man and his wife open a joint banking account styled ‘James 
Smith and/or Mary Smith,’ either to operate singly. Is there any 
special advantage gained by so doing? If one dies, is the bank 
in order in continuing to honour cheques drawn by the survivor, 
and what is the position as regards Federal and State death 
duties ?” 

Answer: 

To this we give an interim reference to an article on page 80 
of our August issue on Joint Tenants, and invite views from 
banking experts, in the meantime reserving a reply until next 
month. 





PRICE-CUTTING AGREEMENTS—PENALTY CLAUSE 


Certain leading cases—e.g., Dunlop & Co. v. New Garage Co. 
(1915) and English Hop Growers v. Dering (1928), 2 K.B. 174, 
appear to be in favour of upholding trade agreements fenced with 
payment of a stipulated sum in case of breach. The recent judg- 
ment of the Court of Appeal in Imperial Tobacco Co. v. Parsley 
(1936), T.L.R. 61, strengthens that tendency. There an agree- 
ment had been entered into between wholesalers and a small tobacco 
retailer fixing prices and prohibiting under-selling under payment 
of £15 for each breach of agreement. The plaintiffs asked for 
injunction and a declaration that the sum mentioned was liquidate 
damages. Injunction was granted, but the declaration asked was 
refused. In addition to the general rules explained in the well- 
known previous cases, the following factors were particularly 
referred to as justifying the inference that the sum in question was 
not a “genuine convenanted pre-estimate of damage’”—the parties 
were very far from being on equal bargaining terms: a large 
monopolistic combine dealing with a petty trader. Had the clause 
been adjusted between wholesalers it might be viewed differently ; 
the payment, if literally enforced, would be much beyond what the 
offender was probably able to pay, and there was a conspicuous 
disproportion between the value of the article of sale (a packet of 
cigarettes) and the stipulated sum. These and other considerations 
combined to point to the conclusion that the sum was a penalty, 
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“a payment of money stipulated as in terrorem of the offending 
party, and without reasonable relation to the loss likely to be 
sustained.” 

The judgment was appealed. The plaintiff company contended 
that the damages which they apprehended, if their uniform retail 
prices were undercut, were of a very serious character. Any 
departure of a retailer from his undertaking to retain schedule 
prices might have the most serious and widespread effect. Many 
of the retailers, if allowed to cut prices, would not be able to pay 
their debts. Again, if there were a cutting of prices in a particular 
neighbourhood, it would be impossible for the other retailers to 
keep up their prices. They would have to follow the undercutters’ 
mischievous example, and further, if price-cutting began, the public 
would compare the reduced prices with the previous prices and 
affect the goodwill of the company by saying that they had been 
overcharged or that the quality was being reduced. 

The appeal has been sustained, and with regard to the question 
of disparity between the price of the article sold and the stipulated 
damage, the Court held that this was a misleading way of looking 
at the position. The comparison should be, not between the price 
of the article and the stipulated sum, but between the possible or 
probable amount of the damage and the stipulated sum. “The 
question is whether the stipulated sum is so extravagant or exorbi- 
tant that it cannot be regarded as having any real relation to any 
loss which the plaintiffs can possibly sustain.” 

As to the parties being on an unequal footing, while on the one 
hand there was a very large concern, yet on the other hand there 
was a tobacconist of fuli age and competent understanding who 
had entered into an agreement perfectly clear in its terms, which he 
must be presumed fully to have understood. Had the question 
arisen under a contract of service, the inequality of the parties 
might be relevant, but not in a commercial agreement. 


(The Accountants’ Magazine, Scotland.) 





HIGH COURT RULES BILL OF SALE IS INVALID 


Clements v. Colley 

The High Court has affirmed a decision of the Victorian 
Supreme Court that a bill of sale which was in a form that had 
been widely used for many years was invalid. 

The appellant was John Henry Pomeroy Colley, who, in the Vic- 
torian County Court, was the defendant in an action brought 
against him by William Ernest Clements for damages for alleged 
trespass. 

Clements, it was stated, was a manufacturer of nursery furniture, 
and in July, 1935, he borrowed £150 from Colley upon the security 
of a bill of sale. 
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On September 6, Colley made a seizure under the bill of sale, 
and Clements complained that there had been a trespass to his land 
by the entry upon his premises, and the continued occupation of his 
factory. 

Colley justified the entry under the bill of sale, and as to his 
occupation of the factory he alleged that he had obtained a lease 
or tenancy from Clements’ landlord, who had just terminated the 
plaintiff’s tenancy. 

Clements contended that the bill of sale was void, and in any 
case did not authorise all that Colley had done. 

The jury found that Clements’ tenancy had not been terminated, 
and assessed damages at £285 on the assumption that the bill of 
sale was invalid and £135 on the footing that it was valid. 

The trial judge decided that the bill of sale was valid. 

Clements appealed to the Victorian Court, which reversed the 
judgment on the claim and entered judgment for him for £285 
damages, setting off against it an unconditional judgment for 
£147/10/- for Colley on his counter-claim. The Victorian Supreme 
Court held that the bill of sale was void on the ground that it 
failed to set forth the situation of some of the property it com- 
prised. 

The High Court, it was pointed out, gave special leave to appeal 
on representations made by Colley that the decision would affect 
a large number of bills of sale in Victoria. 

The Chief Justice (Sir john Latham), Justice Starke, Justice 
Dixon and Justice McTiernan agreed that the appeal should be 
dismissed. The Chief Justice remarked that it was impossible 
to hold that the bill of sale set forth the situation of the property. 
It did not state where the property was at the time when the bill 
of sale was given. It was invalid by virtue of Section 30 of the 
Instruments Act. 

Mr. Justice Dixon said that no doubt a bill of sale by way of 
security operated to charge the whole debt distributively on every 
chattel it covered. But the section forbade the filing of every such 
bill unless it set forth the situation of the property comprised in it, 
which meant all the property comprised in it. If it was filed, the 
bill of sale was to be void. 

Mr. Justice Starke said that the act did not confine the invalidity 
of the document to the property whereof the situation was not set 
forth, but on the contrary it enacted that the bill of sale should 
have no validity at law, or in equity, unless it set forth the situation 
of the property comprised therein. 





Soanereeeniaat aaaae Be 


a | 


emacs 


aay 





- seorwtae 





518 THE AUSTRALIAN ACCOUNTANT JAN. 


Students’ Section 
Edited by O. R. MacDona cp, 4A.1.c.a. 


Some Observations on Cost Accounting 
By F. C. MAxwELL, F.I.c.A. 
[A lecture to the Commonwealth Accountants’ Students’ Society, N.S.W.] 


Cost Accounting, with its air of mystery, is one of the most 
feared of all the subjects in the Institute’s syllabus. However, I 
feel that the subject can be approached by at least one avenue which 
will not only dissipate its terrors, but induce a considerable amount 
of interest. 

It is my purpose to expose this avenue to students, in the hope 
that they will direct their attention to certain principles which will 
enable them to attack the problems likely to be met with at their 
examinations. The same principles lead to a practical knowledge 
of Cost Accounting itself. 

In ordinary accounting, the Balance Sheet and Trading and 
Profit and Loss Accounts constitute the final and most important 
objects of the system. For the purposes of this article the Manu- 
facturing Account is where Cost Accounting really ends. For the 
very good reason that this account is familiar to all students of 
advanced accounting, I am using it as the basis of my observations. 

Before proceeding to a discussion of the Manufacturing Account, 
it is necessary to recall that the manufactured cost of any article 
may be divided into three parts: 

1. The Materials used in its composition ; 

2. The Direct Labour or wages of the operative workmen 
directly expended in manufacturing the article, and 

3. The Oncost, or other factory expenses in and around the 
fabricating of the raw materials into the finished product. The 
more usual of these expenses are Indirect Labour, Factory Rent, 
Rates and Insurance, Power and Light, Repairs, Maintenance and 
Depreciation of Plant and Machinery. 

As Cost Accounting involves the assembling of the necessary 
data to give the cost of any specific unit or article, it is most neces- 
sary that these three component factors of cost be constantly kept 


in mind. 
THE MANUFACTURING ACCOUNT 

This is the factory’s own particular account, and contains the 
total cost (Materials + Labour + Oncost) of all the products 
manufactured during the period. It is essential that very careful 
attention be given to the following examples and comments thereon. 
They may contain some points which the ordinary student has 
overlooked, or in any case, upon which he should refresh his mind. 

The first example is the combined Manufacturing and Trading 
Account, and one familiar to every student. This familiarity, of 
itself alone, justifies its use as a starting point. 
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Combining, as it does, the functions of both Manufacturing and 
Trading Accounts, this account contains the total cost of the goods 
manufactured during the period, as well as the Sales and Stocks 
of Manufactured Goods, the final figure being the Gross Profit. 

This everyday form of account is quite sound in principle, even 
though it may be lacking in information from our Cost Accounting 
viewpoint. The principle is really the same as that adopted for an 
ordinary trading business, where the Trading Account includes 
the Stocks, Purchases and Sales. The combined Manufacturing 
and Trading Account embodies the corresponding figures, although 
the Cost of Goods Manufactured is more complex than its equiva- 
lent “Purchases,” in an ordinary trading business. 


Example 1—Manufacturing and Trading Account 








To Stock, 1/7/35 .. .. .. £8,000 ee NE os ae ay a cw 
a ON na cs ee =| » Stock, 30/6/36 ...... 7,000 
» Manufacturing Wages 6,500 
» Power and Light. .. 100 
» Rent, Rates and In 
eee 700 
» Repairs and Mainten- 
GOR in 86 ae es. 0 200 
» Depreciation of Plant . 500 
» cron Fee .... .. 4 
£27,000 £27,000 








With some analysis and further information, the above figures 
can be made to tell us very much more about the performance of 
the factory for the period. We will assume that such analysis has 
been carried out and supplied us with the following additional 
details : 














Stock Analysis Wages 
1/7/35 30/6/36 Direct .. .. .. £5,000 
Finished Goods .. .. .. £3,500 £3,000 Indirect . .. .. 1,500 
Raw Materials .. .. .. 3,000 3,000 —- 
Partly Manufactured: £6,500 
Materials . .. .. £700 467 

Labor .. .. .. 333 Factory Oncost 
Oncost .. .. .. 300 200 Indirect Wages . £1,500 
1,500 —— 1,000 Power and Light. 100 
Rent, Rates, etc. 700 
£8,000 £7,000 Repairs and M. . 200 
Depreciation . .. 500 





£3,000 





Stocks—It will be noted that the figure of £8,000 for Opening 
Stock includes Finished Goods (£3,500), Raw Materials 
(£3,000) and Partly Manufactured Goods (£1,500). The latter 
is valued on the basis of Materials used to balancing date, plus the 
Direct Wages calculated to that date, plus the percentage for 
Oncost. 

The Closing Stock is similarly analysed. 
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Wages.—The figure of £6,500 shown in the account is divided 
between Direct (or Productive) Wages (£5,000) and Indirect 
Wages (£1,500). Direct Wages represents that which has been 
directly allocated to particular manufacturing orders or “jobs.” 
Indirect Wages is just as much a cost of manufacture as Direct 
Wages, but it cannot directly be charged to specific jobs. It 
includes the “unproductive” portions of the time of the operative 
workmen, the bulk of such time having been allocated to specific 
jobs, together with the wages and salaries of such employees as 
the Factory Manager, Engine Driver and Timekeeper. For the 
reason that it cannot directly be allocated, Indirect Wages becomes 
part of the Factory Oncost. 

Factory Oncost.—The composition is given in the above example, 
and including Indirect Wages, the total is £3,000. It might be 
noted for later reference that, in this example, the ratio of Factory 
Oncost (£3,000) to Direct Wages (£5,000) is 60%. 

With the aid of the above details, we can prepare accounts giving 
more information. 


Example 2—(A) Manufacturing Account 








To Stock, Materials .. .. £3,000 By Stock, Materials .. .. £3,000 
Partly Manu- Partly Manu- 
factured . .. 1,500 factured . .. 1,000 
4,500 4,000 
» Purchases .. .. .. .. 7000 » Cost of Manufacture .. 15,500 
» Direct Wages .. .. .. 5,000 


» Factory Oncost: 
(Details as above) . 3,000 




















£19,500 £19,500 
(B) Trading Account 
To Stock, Finished Goods £3,500 Ot SE. ac ax. ao ce on ee 
» Cost of Manufacture ..15,500 » Stock, Finished Goods 3,000 
» Gross Profit .. .. .. . 4000 
£23,000 £23,000 








Example 2 (A) is a true Manufacturing Account. It commences 
with the Stocks of Raw Materials and Partly Manufactured Goods 
only. The Finished Goods are shown in Trading Account, which 
represents the trading section of the concern. 

The Manufacturing Account also shows the Purchases of 
Materials, the Direct Wages, the Factory Oncost (for space 
reasons shown in one figure) and the closing Stocks of Materials 
and Partly Manufactured Goods. The balance of the account gives 
us the Cost of Manufacture for the period, which is transferred to 
Trading Account. 

Example 2 (B) is a Trading Account on orthodox lines, except 
that the Cost of Manufacture, £15,500, takes the place of the 
Purchases in an ordinary trading business. The Gross Profit of 
£4,000 is exactly the same result as that shown under Example 1. 
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Example 3—Manufacturing Account 


(a) Prime Cost Account 
To Stock, Raw Materials £3,000 By Stock, Raw Materials £3,000 








Partly Manu- Partly Manu- 
factured . .. *1,200 factured . .. *800 
» Purchases .. .. .. -- 700 
» Direct Wages .. .. .. 5,000 3,800 
» Prime Cost of Manu- 
factures .. .. .. .. 12,400 
£16,200 £16,200 








(b) Cost of Production Account 


To Prime Cost of Manu- By Proportion of Factory 
factures .. .. .- «- £12400 Oncost on Partly 

» Proportion of Factory Man. Goods . .. .. *£200 
Oncost on Partly » Cost of Production (or 
Man. Goods .. .. *300 Manufacture) .. .. 15,500 


,» Factory Oncost: 
(Details as above) 3,000 


£15,700 £15,700 


*Partly Manufactured Stocks are £1,500 (£1,200 + £300) and £1,000 
(£800 +- £200) respectively. 


(c) Trading Account 
This is the same as Example 2 (B). 

The above form gives much difficulty to students, but I have 
endeavoured to make it clearer by again using the details employed 
for Examples 1 and 2. 

The Manufacturing Account is here divided into two sections, 
the Prime Cost Account and the Cost of Production Account. The 
first section deals with Materials and Direct Wages only, the 
resultant figure being the Prime Cost (Materials, plus Direct 
Wages). The Prime Cost (£12,400) is carried to the second 
section, where the Factory Oncost is added, giving the Cost of 
Manufacture of £15,500 to be carried to Trading Account as in 
Example 2. 

The principal difficulty as regards Example 3 lies in the treat- 
ment of Stocks of Partly Manufactured Goods. Our analysis shows 
that the opening Stock was £1,500 (Materials £700, plus Direct 
Wages £500, and plus Oncost £300). As the Prime Cost Account 
deals only with Materials and Direct Wages, we can show therein 
an opening Stock of only £1,200, but the proportion of Oncost 
( £300) is not omitted, being shown as a debit in the Cost of Pro- 
duction Account, where the Factory Oncost for the period also is 
shown. 

The closing Stock of £1,000 has also to be divided in the same 
way, £800 as a credit to Prime Cost Account, and £200 as a 
credit to Cost of Production Account. 
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Variant Form—Some accountants vary the above forms by 
adding Purchases to opening Stock, and then deducting closing 
Stock, all on the debit side of the account. This is simply another 
method, and an equally correct one, of arriving at the same result. 

The above examples and remarks are intended to convey very 
clear ideas as to what the Manufacturing Account contains, and 
how it is constructed, as that is necessary to a proper understand- 
ing of Cost Accounting. 

As before-mentioned, the Manufacturing Account shows the 
performance of the factory for the period: the total cost of all goods 
manufactured during the year. Now the problem of Cost Account- 
ing is to dissect and analyse those costs, to pull them to pieces and 
to see how they are made up. Assuming that a factory made three 
standard articles only, it is quite clear from an ordinary knowledge 
of bookkeeping that it would not be an extremely difficult procedure 
to separate the goods and wages between three products in the 
same manner as in the ordinary departmental store. The depart- 
mentalisation of costs and expenses is one of the most.elementary 
and earliest forms of costing, and it has not yet outlived its useful- 
ness. We have also to apportion the other expenses over the three 
products, and there we have to adopt some basis of apportionment. 

Now in a factory where we manufacture numerous lines we 
endeavour to do the same thing but on a much larger scale. We 
endeavour to split up those debits to Manufacturing Accounts, and 
divide total cost as shown by Manufacturing Account over a num- 
ber of lines. 

The usual method is to resolve all our manufactures into a num- 
ber of separate “jobs,” or what we might call Factory Orders. 
These Factory Orders are dealt with on much the same principle 
as if each was a separate little department, which has to be charged 
with its own materials, wages and proportion of expenses. 

The factory only manufactures what it is told to manufacture, 
and we simply create a Factory Order or “job” by putting that 
instruction in writing and giving it a distinguishing number. The 
Factory Manager decides what Factory Orders he will issue, and 
of course he is guided by the demand as well as by the customers’ 
orders he has to execute. He decides that a certain quantity of a 
certain article’ is to be made by the factory, and his instructions 
are written as a Factory Order, giving the necessary details, and 
bearing a distinguishing number. The Factory Order is usually 
made out in triplicate, one to the factory, one to the storeman so 
that he will know that there will be materials required, and the 
third one for the office file. When the Factory Order reaches the 
factory and work begins thereon, everything for the order is done 
under its number. 

The first requirement is materials. In some cases the Materials 
Requisition is made out at the same time as the Factory Order; in 
other cases by the foreman when he is ready to commence manu- 
facture. The Requisition simply states the quantities and descrip- 
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tions of the raw materials required to manufacture the order. 
Sometimes all the materials for one order appear on one Requisi- 
tion, sometimes on more ; but the principle is the same. The Requi- 
sition is the storeman’s authority to issue goods from his store, and 
when those goods are issued he enters the particulars in his Stores 
Issued book. The Requisition then goes on to the Cost Ledger- 
keeper. 

The records kept by the storeman offer no difficulty, and suitable 
rulings of these books are given in the texts. He keeps a Stores or 
Materials Ledger—in which there is a Ledger Account or Card for 
each class of material. The Ledger Account for any particular 
material shows the balance brought forward, the material received, 
and on the other side the material issued, and the balance at the 
end of the period. To make the system complete, he has a Materials 
Inwards book to record the materials received at the factory from 
outside. This book is entered from the invoices of the goods pur- 
chased, and from there the details are taken on to the Ledger 
Accounts and the materials given their proper classifications. The 
Materials Issued book is written up from the Factory Requisitions 
and shows the goods issued to the factory, which are also posted 
on to the Ledger Accounts. At the end of this period the balances 
of materials shown in the Stores Ledger are verified by the Annual 
Stocktaking. 

Now we can follow the requisitions to the Cost Ledger. When 
the requisition reaches the Cost department, it is priced and entered 
in the Cost Ledger. An account or card or ledger sheet is opened 
in the Cost Ledger corresponding in number and description with 
the Factory Order itself. The requisitions as they come from the 
storeman are entered in the Cost Ledger accounts under the head- 
ing of materials. By this means, all the material used in the factory 
can be divided up over all the factory orders. We might manu- 
facture 500 factory orders during the year, or 800 or 200, but the 
whole of the materials used, as shown in the Manufacturing 
Account, will be spread over the Cost Ledger accounts represent- 
ing all those factory orders. If the total of the materials are added 
from all the Cost Ledger cards, it should give the same figure as 
we have in the Manufacturing Account. 

The next consideration is Direct Wages. It is possible to divide 
wages on the same principle and just as satisfactorily. Each work- 
man in the factory is given a time card or docket for each day. On 
the time docket he records the history of his day’s work. He will 
put under the Factory Order number the exact work he is doing 
thereon, whether it is machining, assembling, polishing, finishing, 
packing, or whatever it is, and the time taken for the operation. 
He will also show the periods of waste time when he is cleaning 
his machine, awaiting instructions, etc., and which are all grouped 
under “Indirect Wages.” The time cards are gathered at the end 
of the day and summarised on an ordinary dissection sheet, with a 
separate column for each Factory Order and one for Indirect 
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Wages. This dissection sheet is carried on for one week, corre- 
sponding with the factory pay roll. 

We will assume that the pay week closes on Wednesday night. 
On Thursday morning we have, of course, to make up the pay 
sheet for the week. We also add up our wages dissection sheets 
and balance our figures with the pay sheet, so that we know that 
if the pay sheet amounts to £120, well then, all the Factory Orders, 
the amounts we have debited against each one from the time cards, 
plus the total of unproductive time, must also amount to £120. 
Therefore, at the end of the week or the end of the month or the 
end of the year, the total amount of wages that we have divided 
under Factory Orders, and also Indirect Wages, must agree with 
the corresponding figures in the Manufacturing Account. 

As regards the Cost Ledger Accounts as a rule, under the head- 
ing of Direct Wages, we make provision for a weekly debit. The 
Indirect Wages does not go into the Cost Ledger in that way. The 
direct debits in the Cost Ledger are for the Materials from the 
Requisitions and the Direct Labour from the analysis sheets (which 
have been made up from the daily time dockets). We thus account 
for two of our three components of Cost of Manufacture. The total 
of those debits at the end of the year for materials agrees with the 
materials used as shown by our Manufacturing Account figures 
and the total debits for Direct Wages agrees with our total Direct 
Wages in the Manufacturing Account. 

We now have to consider the third factor—Oncost. It is not 
very difficult to calculate the amount of material we use in manu- 
facturing a certain thing. It is not much more difficult to work 
out the actual wages of the men who make that article, but it is 
very difficult to say how much of the Factory Oncost should be 
charged against a particular article. We cannot measure out these 
costs or isolate them, as we do with materials and direct wages, 
so for Oncost we have to fix an arbitrary method of division and 
do so in advance. There are different methods of doing this, but 
I would refer back to our examples again. We have Materials, 
Direct Labour £5,000 and Factory Oncost £3,000. Now there 
is a basis here, and one that is very commonly used. The total 
Factory Oncost, which includes Indirect Wages, is £3,000, whilst 
Direct Wages are £5,000, and the ratio of Factory Oncost is 60 
per cent. of Direct Wages. Now that would serve as a basis for 
our Cost Accounts to commence the current period. We know 
that last year we had a certain ratio of Oncost, and whatever our 
estimates or budget or hopes were, the Manufacturing Account 
gave the actual facts. We know that on the facts for this last year 
our Factory Oncost has been 60 per cent. of Direct Wages. 

We have seen in the Cost Ledger a Cost Ledger Account for each 
Factory Order manufactured. We have already separated and 
debited the materials used on each job, and also the Direct Wages 
expended. Now the whole of the Oncost, for which we would 
have a separate column in the account, can be put on when the job 
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is finished, or on balance day, as 60 per cent. of the amount shown, 
in the second column for Direct Wages. So now our Cost Ledger 
will show Materials, the actual amount used; Direct Labour, the 
actual amount expended ; and No. 3, Oncost, which is a percentage 
of No. 2, as our arbitrary method of assessment; and on that cost 
we will have to base our estimates. 

The arbitrary method has inherent faults, but still it is well worth 
while. All the debits for materials will equal our total debit as 
shown in Manufacturing Account; also, the Direct Wages must 
agree with the total Direct Wages shown in the Manufacturing 
Account; but the total of the Oncost percentages is not going to 
agree exactly. We have estimated on an arbitrary basis, so when 
we add up the debits for Oncost at the end of the year or at the 
end of the month there is going to be a variation with the actual 
Oncost. As a rule we take an approximate check on the Factory 
Oncost ratio every month. If we find that we are not allowing 
enough—we might find, when we look at the figures for July, 
August, September, for the current year, that our Factory Oncost 
is nearer 70 per cent. Well, then, we realise that we have to increase 
our figure. On the other hand, if we are doing better and the 
Factory Oncost is round about 493 or something like that, well, we 
revert to 50; but we watch that arbitrary figure, our object being 
at the end of any period to make the total debits for Oncost in the 
Cost Ledger approximate the actual amount shown in the Manu- 
facturing Account; and whatever we think, as I mentioned a 
moment ago, whatever we think the cost should have been, what- 
ever we estimated or budgeted for, the actual final facts are in this 
Manufacturing Account, and they are facts from which we cannot 
get away. 

Now the percentage of Direct Wages is usually the most satis- 
factory. It is certainly a very easy figure to arrive at, and it is one 
that is very easily understood. The practical man in the factory 
usually knows at very short notice what materials he requires to 
make something that he has been making all his life. He knows 
approximately the number of men and the time it takes; but then 
he has got the third factor, the Oncost. That has to be 
applied before he can get the factory cost, and if it is a simple 
percentage, such as 60 per cent. of Direct Labour, immediately he 
makes out his materials and then adds his Direct Labour. He 
knows what his Oncost is going to be because it is a percentage on 
the second figure. The value of speed is apparent, but the system 
itself is not always so satisfactory as, for example, when we may 
be making certain lines where the manufactures vary greatly. We 
might have some products where there is quite a lot of valuable 
material used and very little labour, and in the same factory some- 
thing where the materials are very cheap, but require a lot of 
labour. Therefore, in some factories percentage is added to 
Materials, and a different percentage to Labour. That makes the 
application of Oncost much more difficult, not so much in estimat- 
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ing, because it is quite a simple matter for the Manager to add a 
percentage to his materials and another to his labour, but in the 
Cost Accounts. We are not putting the percentage in the Cost 
Ledger just as a method of estimating ; we are putting it there with 
the object of absorbing a figure (an inevitable figure of Oncost) 
which will appear in the Manufacturing Account at the end of the 
year, and our object is to make our total debits for Oncost agree 
with that figure. Two arbitrary figures, of course, make the task 
more difficult, but what is usually done in that case is to take the 
materials percentage first. We will say we are going to add 10 per 
cent. to materials ; well, we add that 10 per cent. right through the 
period, and we vary the labour percentage as required. 

Now we find other methods which I am not going to discuss at 
any great length, such as the Man-Hour Rate, and the Machine- 
Hour Rate. In some cases, different rates are used for different 
items of Oncost. There is nothing so very mysterious about the 
Machine-Hour Rate, but there is some difficulty in applying it in 
a factory. We might have, we will say, a modern machine that 
turns out ten articles per hour with the labour of two men; then 
we have an old machine that turns out five articles an hour with 
the labour of three men. There you will see a weakness in the 
Direct Labour method, because the machine that is turning out ten 
articles per hour only has two men employed, whereas the other 
machine would take six men one hour to produce the same number. 
The second batch would get three times as much Oncost under our 
percentage to Direct Wages. That would not be fair because the 
bigger machine would cost more, would possibly take more space, 
would certainly have heavier depreciation, and possibly heavier 
insurance and maintenance ; whereas the older machine would have 
more wages. The difficulty in the Machine-Hour Rate is first in 
fixing a rate for the machine. Our object is this: we estimate that 
we are going to spend £3,000 in Oncost from July 1 to June 30, 
and we want to charge that amount over the total production. The 
different machines might have entirely different rates—one at 4/3 
per hour, another 8/6, so that is the first difficulty, fixing an 
equitable rate for each machine; the second one is to keep recon- 
ciling those rates and checking them with the actual Oncost. All 
the jobs which come off those machines, instead of being charged 
as 60 per cent. on Direct Wages, are charged a certain rate per 
hour for that machine, and that charge goes on to the Cost Ledger 
Card. At the end of the month we add up the total Oncost, and if 
we find that we are short, we simply put on an overall percentage 
to absorb the shortage. 

Selling and Administration Costs (sometimes called General 
Oncost) really belong to the trading section. When these costs 
are taken into account, for such purposes as tendering and price- 
fixing, they are usually estimated as a percentage on Factory Cost. 
Therefore, Factory Cost, plus the percentage for General Oncost, 
gives a Total Cost; to this figure is added a percentage for profit 
to arrive at the Selling Price. 
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Snapshots in Executorship Accounts 
The Editor, The Australian Accountant 


Dear Sir,—lIn his contribution last month, under the above head- 
ing, Mr. Ronald A. Irish referred to the allocation of rents 
received by a trustee as mortgagee in possession of property. 

It may be interesting to your readers, particularly students and 
examinees, to set forth the exact legal requirements as decided in 
re Coaks, Coaks v. Bayley, 1911 (2 Ch. 171) and quoted in 
Executorship Law and Accounts, by Rydge, Rainsford and Arnott: 

Where trustees are mortgagees in possession, they must apply 
each instalment of rent received in the following manner: 


(a) Firstly, in discharge of any interest due in respect of the 
period up to and including the date of death; then 

(b) in payment to the tenant for life to the extent of the full 
mortgage interest outstanding since death; 

(c) any surplus remaining must be treated as capital and 
added to the corpus of the estate. 


The question of expenditure on rates and repairs was dealt with 
in the case of Smart’s Settlements 50 W.N. (N.S.W.)—a New 
South Wales Equity decision. A considerable sum (£2,500) had 
been expended for rates and repairs and the trustee was directed 
to apply the rents to arrears of interest in the mortgage and to 
treat the disbursements in rates and repairs as a loan of the 
principal to be recouped after the life tenant has received what 
is due in respect of interest. 

It would be interesting to know what is the legal position in 
other States besides New South Wales. 


Yours truly, 
R. ADAMSON. 


Melbourne, 8/12/36. 





Every Debit has its Credit 
By AN EXAMINER 


Through the medium of lectures given before the various 
Student’s Societies and articles appearing in this Section of the 
journal, much sound advice is tendered to accountancy students to 
assist them with their studies. Without in any way derogating 
from the excellence of such advice, the writer of these notes is of 
opinion that no more valuable suggestion has been made than that 
contained in the article appearing at p. 453 of the December issue 
of this journal, where Mr. O. R. MacDonald suggests that the 
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preparation of “Application of Profits Statements” should be 
brought under notice of students in the early stages of tuition. 

Mr. MacDorald rightly points out that this form of statement 
affords a good illustration of fundamental bookkeeping principles, 
which it is plain to examiners are not really understood by too large 
a percentage of intermediate, and even by many final, candidates. 

Without a complete understanding of fundamentals no student 
of bookkeeping, or any subject, can hope to obtain mastery of the 
matter being studied. It is the lack of appreciation of these prin- 
ciples which leads to so many failures in the examination room, 
and the inability of many, who do succeed in passing, to make 
practical use of their studies. 

Any method which will ensure that students DO understand 
first principles, and which causes them to apply that knowledge 
in the solution of problems cannot but be of the greatest value to 
them. The suggestion made by Mr. MacDonald, if put into 
practice, cannot but be productive of the best results. That many 
bookkeeping students learn (or rather “cram”) their work in a 
mechanical fashion, and without any real understanding of under- 
lying principles, is evidenced at every examination by the large 
numbers who find themselves confronted with a problem they 
cannot solve, merely because it is presented to them in a different 
form from that in which they have previously met it in their 
studies. This is well illustrated by the answers at a recent book- 
keeping examination. 

One question of a moderately difficult nature, but yet in ortho- 
dox form, regarding books kept by single entry, was attempted by 
practically every one of some hundreds of candidates and correctly 
answered by the majority. Another, which was only a mental 
arithmetic question involving the ascertainment of only one figure 
in order to prepare a very simple “Disposition of Profits State- 
ment,’ was not attempted by more than one-third of the examinees. 
Of the answers presented many were of an absurd nature, and 
very few had any real idea how to present their answer in a clear 
and concise manner. 

Further, evidence of “mechanical” methods of study and work- 
ing were also clearly shown in the same examination by the large 
number of cafdidates who presented satisfactory solutions to a 
balance sheet problem where the stock on hand at the close of 
the period was given as a separate figure, but who were at a com- 
plete loss in another simple balance sheet question where the 
closing stock was included in the trial balance. 

Students, for your own sake and that of the profession you are 
attempting to enter, please DO attempt to master principles before 
advancing your studies to the next stage, and in particular, 
thoroughly grasp the first rule in bookkeeping. It is a very simple 
one, but from the many who fall by the wayside it is evident that 
it is difficult to grasp. 
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The Logic of Accounts 
By W. G. S. Jouns, B.a. 
Chief Tutorial Manager, Hemingway & Robertson Pty. Ltd. 


[A lecture delivered to Commonwealth Accountants’ Students’ Society 
(Victorian Division) on September 22, 1936] 

Accounts are the presentation in a logical sequence of the day-to- 
day transactions of business undertakings. 

The scope covered by the syllabus of every accountancy body 
includes the whole ambit of accounts. 

Broadly speaking, the order of study usually adopted by students 
is the accounts of the sole trader, the partnership and the company, 
together with the numerous variations of the types of account 
which come under each heading. 

Furthermore, other special accounts must be studied, such as 
Executorship problems, clubs, hotels, etc. 

Now it often happens that students think of these different types 
of accounts as isolated units; they try to memorise the procedure 
of each type of account as if it had no relation to any other type. 
The consequence is that such an incomplete view creates con- 
fusion, increases difficulties and leaves the student with a totally 
inadequate grasp of the significance of accounts. 

The Double Entry system of bookkeeping is an exact science ; 
it is logical in its methods and can be applied consistently over the 
whole range of accounts. 

The purpose of my remarks is to show how the accounts of 
every type of business may be linked up by the mind, through grasp- 
ing fundamental principles which are common to all ; in other words 
to show how the basic laws of thought as outlined in the principles 
of logic are applicable to accounts. 


Diagrammatical Representation of Logic 


Take a sheet of paper and draw a quadrilateral in the form of 
two isosceles triangles standing on a diagonal as a common base. 

Call the top halfi—the pyramid standing on that base—theory 
or principles. 

Call the bottom half—the inverted pyramid—practice. 

There you have illustrated the two methods of reasoning. The 
top half is the “Inductive Method,” by which we reach a general 
law from observations of particular cases, and the bottom half 
represents the “Deductive Method,” by which you commence with 
a general law and apply it to a particular case; in other words, you 
interpret a particular case by bringing it under a general law. 

That diagram is very significant. It illustrates both sides of every 
subject—the theory and the practice. 

Let us interpret this diagram by applying it to well-known 
spheres of activity. 

It represents your accounts paper at an examination. 
The top half belongs to the province of the examiner ; he selects 
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a representative paper from the consideration of a multiplicity of 
details, and this paper forms the data which must be worked upon 
by the candidate. 

The bottom half represents the province of the student: he must 
take the general question. and, by a process of elimination of certain 
items, arrive at a net profit, for example, or a balance sheet total— 
a conclusion which is much narrower than the premises from which 
he started. 

There are several business research activities which may be 
represented by the top section of this diagram. Let us look at a 
few of these. 

Standard Costs—From observations made in connection with 
the manufacture of any class of product a standard cost schedule 
is drawn up. This becomes a “norm” or “guide,” or a general 
conclusion regarding what costs should be. 

The bottom half represents the testing of that standard in prac- 
tice. The resultant variations, if any, have to be explained or the 
standards amended according to circumstances. 


Actuarial Tables——Expectations of life and similar schedules in 
use among insurance companies are compiled from observations of 
particular instances. 

By the inductive method these uniformities are reached and taken 
as the standard for assessing rates of Insurance Premiums. 

Sales graphs, figures for budgetary control schemes and the 
general economic trend illustrated by the Trade Cycle are other 
examples of the inductive method of reasoning. 

In every case the aim of reaching general trends or uniformities 
is distinctly practical, for they are intended to be measuring stan- 
dards, by which individual practical cases may be compared. 


The Inductive Method 

Fundamental principles are reached by means of “the inductive” 
method of reasoning, but care must be taken to distinguish between 
general conclusions reached in the respective spheres of inorganic 
and organic science. 

Inorganic science is approximately exact in its conclusions ; con- 
ditions can be’ reasonably controlled; we can rely upon the con- 
sistent behaviour of phenomena. 

Organic science is very often inexact in its conclusions, for 
wherever you have life, you introduce the uncertain element. The 
human equation is always liable to upset our calculations. 

Let us illustrate this difference by examples. 

Take an inorganic science, such as physics. By the process of 
inductive reasoning laws such as that of Gravity, Action and Reac- 
tion, and Mass Attraction have been formed; reliable calculations 
can be made and applied with certainty in engineering regarding 
such questions as specific gravity, velocity, strain, friction, etc. The 
behaviour of raw materials when treated in a particular manner is 
known definitely and can safely be predicted. With organic science 
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the position is different. Take the science of medicine or of 
economics, for example. General tendencies called symptoms have 
been formulated both in medicine and economics from careful 
examination of particular cases, but how they apply in practice is 
often problematical. The physician knows that the patient is a 
factor in the case: questions such as reserve strength, the will 
to live, obedience in carrying out instructions, must be taken into 
account. With economics that mystic thing called “confidence” is 
the uncertain quantity ; panic, speculation and other human factors 
make it very difficult to forecast trends except in a very general 
manner. 


Why Theory is Often Discountenanced 

Many business men, and indeed some practising accountants, 
try to deprecate theory and advocate the claims of experential 
knowledge ; they dislike hypothetical conjecture. 

No doubt the application of general laws to business activities 
such as production, distribution, finance and accounting is always 
accompanied by the possibility of error; the time factor is one 
elusive element, human behaviour is another, but we cannot con- 
demn the whole practice of “Standards” because they are not 
always fool-proof. 

Probability is the guide of life, and the task of business research 
is to reduce the possibility of error to a minimum ; that is all general 
rules or standards in business can hope to do, and if they achieve 
that purpose their services to modern business are very real and 
very valuable. 

Intelligent experience, in business as in other callings, consists 
of practical experience shot through with intelligent theory, and 
theory doubly shot through with intelligent practice. Theory and 
practice are two aspects of one and the same asset of intelligent 
experience. 


The Deductive Method 

This method of reasoning consists in applying theory to practice. 
It is applied by means of “the syllogism.” 

The syllogism is the form in which data or facts are arranged 
to arrive at a consistent conclusion. Without going into technicali- 
ties concerning the various forms of syllogistic reasoning it may 
be useful to indicate how a syllogism is set out. You have carried 
out this principle in your own reasoning either consciously or sub- 
consciously. 

The syllogism consists of two premises and a conclusion, thus: 

All assets are debited in accounts. 
This particular item is an asset. 
Therefore this particular item is a debit. 

The form of reasoning is one thing and the truth of the premises 
is another; all we can say in deductive reasoning is that, if the 
premises are true, then the result logically follows. 
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In any bookkeeping problem, if the facts are unambiguous, and 
you interpret your data correctly, and show your accounts in proper 
form, then your correct solution must necessarily follow. 

Use this method in answering any special case you are given in 
your law papers. Bring the case under its legal principle, explain 
the law contained in the principle, “Consideration,” for example, 
or “Rules of Offer” in the Law of Contracts, and then interpret 
the case in the light of that principle. 


The Application of Logic to Accounts 


My desire this evening is to recommend to you the use of Induc- 
tive Reasoning in the revision of your bookkeeping for the forth- 
coming examinations. 

This “Inductive Method” comprises three distinct laws of 
thought, and there is abundant scope for applying each law to your 
subject of Bookkeeping. 

How may this be done? 


Law Number One.—The Method of Similarity. By this method 
you search for similarities in accounts. 

Compare the accounts of a Sole Trader, a Partnership and a 
Company with regard to the treatment of losses. What do we find? 

Sole Trader—Losses debited to profit and loss account; this 
applies to the same account when used in a partnership or a 
company problem. 

Partnership—The capital adjustment account is worked on the 
(a) same principle regarding the lowering of values of 

assets. These are debited to the capital adjustment 
account. 

(b) Realisation Account——When working on differences, 
this account is debited with all shortages resulting from 
the disposal of assets. 

The Company—When a company takes over a partnership for a 
(a) sum greater than the value of assets taken over the 

difference is debited to a “Goodwill Account.” 

(b) When a company issues debentures at less than their 
face value, the difference between the amount of cash 
received and the face value is debited to a “Discount on 
Debentures Account.” The loss is debited. 

(c) Company Liquidation—This follows the same plan as 
a dissolution in partnership. 

Executorship Accounts—Change of Assets—When less is re- 
ceived for an asset than its book value, the estate account is 
debited with the amount of the loss. 

Now trace through the various accounts to see how both Revenue 
and Capital gains are treated and you find the following uniformi- 
ties. 

Profit and Loss Account—Nominal gains are credited. 
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Capital Adjustment Accounts—Increased values of assets are 
credited. 

Dissolution Accounts—Excess value received for sales of assets 
is credited to this account. 

Forfeited Shares—The money received on account of these 
shares forms the Forfeited Shares Reserve, a gain to the 
company and a credit in the accounts. 

Premium on Purchase—A company receives more than it pays 
for a business, the excess is credited to a reserve. 

Debentures at a Premium—The excess received over the face 
value of the debentures is credited. 

What we have done here is to take that elementary rule you all 
know—“Debit losses and credit gains”—and apply it to general 
forms of accounts. 

Here are some useful exercises. 

Do the same thing with discounts both allowed and received, 
interest allowed and received, work them through your complete 
syllabus; you will not then become confused about how to treat 
such items as discount on bills, interest on drawings, interest on 
renewed bills and similar items. 


Law Number Two.—The Method of Difference. By this method 
we identify different things through their possession of different 
attributes. 

Take, for example, the broad class of article called “a chair.” 
We distinguish between a kitchen chair and a deck chair through 
the special features such as construction, purpose, etc., of each. 

Now the syllabus for your Bookeeping Examination is itemised. 

The various classes of accounts are distinguished from each other 
by distinct features such as the setting out, the special purpose, 
and the special application. 

Take the differences between a manufacturing account and a 
trading account, and list them somewhat as follows: 

(a) The purpose of each is different; the former gives you the 
cost of manufacture for the period; the latter gives you the 
gross profit for the period. 

(b) The former deals with raw material, partly-finished goods 
and items comprising the cost of manufacture; the latter 
deals with the sale of finished goods, etc. 

(c) The result of the manufacturing account is absorbed in the 
trading account. 


We can learn a good deal about each type of account by carefully 
comparing its distinctive features separating it from an account 
of another type. Furthermore, this is a very useful method for 
learning various ways of setting out and working the same type of 
account, such as the “Forward Method” and the “Epoque Method” 
in connection with Accounts Current. 

Let us tabulate these differences : 
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Item Forward Method Epoque Method 
. Period of Account. To date men- To the end of the 
tioned. whole period 
covered. 
. Calculation of days. Descending Ascending _ order 
Order. beginning with 
nought. 
. Red Ink Interest. Occurs here. Does not occur. 
. Side on which in- Opposite to bal- Same side as bal- 
terest falls. ance of Pro- ance of products. 
ducts. 
. Products taken on No. Yes. 
balance of money 
columns. 
Suggested Practical Exercises under this method: 


The Law of Difference 


The detection by the mind of Application to Accounts. 
the presence of dissimilar at- This concerns special Forms of 
tributes in phenomena. Accounts — Capital Accounts 

and Balance Sheets. 

Compare the following Forms of Accounts—Manu facturing 
and Trading Accounts, Consignment Account and Joint Ventures, 
Statement of Profit and Statement of Affairs, Revenue Account 
and Deficiency Account, Accounts Current (two methods), Branch 
Accounts (three methods), Average Due Date and Equated Date, 
Royalty Accounts and Mine Working Accounts, Depreciation 
Reserve and Sinking Fund. 

Compare the Balance Sheets of a: Sole Trader, Partnership, 
Company. 

Application: (1) Draft out types of account from memory. 

(2) Enter items on the debit and credit sides. 
(3) Plan from memory— 
(a) The Capital Account of a Trading Com- 
pany. 
(b) Assets and Liabilities you would expect 
to find in the following company Balance 
Sheets—Bank, Trustee, Insurance. 


Law Number Three.—The method of Similarity and Difference. 

Here you note both similarities and differences in the features 
of any two or more types of account you are comparing. 

This is the scientific method of proof, for it includes that of 
proof by experiment; e.g., the conversion of water into gases, and 
the re-conversion of gases into water. 

The best way to apply this method to your study of Bookkeeping 
is to place published forms of accounts side by side and note points 
of similarity and points of difference. 
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The Architecture of Accounts 

The practical benefit to be derived from the application of this 
third law of “Thought” is that you become a student of the archi- 
tecture of accounts, or the manner in which accounts should be 
drawn up. 

This is very important from the examiner’s point of view. A 
correct solution is not sufficient. 

The accountant in practice is a workman who takes a pride in the 
presentation of his statements. 

Examiners are very particular about the setting out of accounts. 

The student must observe correct technique in answering ques- 
tions in his examination on accounts. 

I would recommend every student to spend a few nights before 
his examination in paying special attention to this question of 
“set up.” 

Practise the habit of visualising accounts. Lay them out from 
memory, without using figures. Restrict your entries to items on 
the debit and credit sides, and see if you can compile a fairly repre- 
sentative balance sheet for a bank, a trustee company and an 
insurance company. 

Many students become confused about the capital and revenue 
items in a trial balance given relating to such companies. 

What I have indicated in bare outlines is the value to be gained 
by taking the long-range view in your studies. You cannot trace, 
even one principle, throughout your entire syllabus without refresh- 


ing your knowledge of many factors beside the special one you are 
considering. 
Approach your revision frem as many angles as possible. 
Work out problems. 
Visualise the arrangement of accounts. 
Practise “the layout” of accepted forms of account. 
All these aids help to instil essential facts in your memory. 


Your Future 

You pass your examinations; you obtain your certificate from 
this Institute. What then? 

Do not conclude your studies of principles are over; they are 
just beginning. If you hope to engage in a sphere of work repre- 
sented by the upper half of that diagram of logic, you must prepare 
yourself to engage in some form of business and industrial research. 
Your calling demands the best you can give to it, and your attitude 
to your studies is all important. 

We act primarily from one of two motives, namely, from the 
instinct of self-preservation or from the creative instinct. 

If you study Accountancy merely to hold a job, or to improve 
your immediate position, then it is purely a defensive measure with 
you, and you will rest satisfied with the minimum of work to secure 
that protection. You are then adopting the narrow view—the short- 


sighted policy. 
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If you do your study from a creative point of view then it will 
open up for you further constructive lines of action. You will 
become a student for the remainder of your life—a student in the 
best sense; namely, one who is ever ready to sift evidence, collect 
valuable data from practical observations; one who will become 
an influential and authoritative member of the business community 
in which you operate. 

There are gentlemen who take an active interest in this Student 
Society, some of them are present this evening, who are men of 
that constructive type. 

Take your cue from them; observe closely the calibre of men 
who hold important, influential positions in modern business. and 
you will find they are men of intelligent experience ; their practical 
experience is of that higher order, not merely trial and error, but 
trial in the light of the soundest principles yet involved in the 
particular calling. 

I wish you all the success in the forthcoming examinations that 
you deserve. A failure often does us good, particularly if it drives 
us back to consider fundamental principles along some such lines 
as I have endeavoured to indicate to you this evening. 
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